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Introduction 

This Final Report comprises the project team’s profound assessments and findings of its in-depth 

analysis carried out under project LEGALP concerning the 

“Legal consistency of ACE, AETS and TOLL+ with 

1) European Union Law 

2) Agreement between the European Community and the Swiss Confederation on the Carriage of 

Goods and Passengers by Rail and Road 

3) Other EU-Agreements and international multilateral and bilateral treaties and agreements on 

trade and transport 

4) National Law of Austria, Italy, Germany, Slovenia, France and Switzerland 

and possible adjustments in case of discrepancies”. 

Subsequent to contract award at the beginning of May 2011, the set up European team of legal 

experts from all six Member States participating in the Follow-up Zurich Process immediately 

started working on this ambitious project in close cooperation with the members of the Advisory 

Board. Following the two meetings with the Advisory Board in Vienna on 17 May 2011 and 

7 September 2011, the project team submitted its Interim Report on 30 September 2011 and 

thereafter put all of its efforts into the elaboration of this Final Report in view of the upcoming 

Conference of the Ministers of Transport in the first quarter of 2012. At the third scheduled 

meeting with the Advisory Board on 15 December 2011 in Vienna, the panel’s final remarks were 

taken on board in order to complete project LEGALP in due time. 

The ALBATRAS-study, published on 7 January 2011, aligned the three heavy traffic management 

instruments which were conceived most suitable to master road freight transport in the Alpine 

region in a sustainable way by reducing its environmentally damaging effects and inducing a 

modal shift from road to rail on a comparable, scientific, technical and operational level. On the 

basis of the study’s findings, the present Report analyses the legal compatibility of ACE, AETS 

and TOLL+ with European Union law, international law and the domestic laws of the six Member 

States participating in the Follow-up Zurich Process. 

The present Final Report is structured as follows: Subsequent to the executive summary (Part 1), 

a general overview of the applicable legal framework is provided to facilitate the reader’s access 

to this complex and multi-layered subject matter (Part 2). Lying at the heart of the study, this 

overview is followed by a profound legal instrument-by-instrument analysis of ACE, AETS and 

TOLL+, in each case accompanied by visualising level-tableaux as well as concluding 

recommendations on advisable adjustments and modifications to facilitate instrument 

implementation (Parts 3 to 5). 

In line with the chosen project methodology, the conceptual leadership within the project team 

was intentionally split to effectively factor in different perspectives and legal backgrounds while 

yet working closely together on the respective work packages to ensure an extensive exchange 

of legal views and opinions. Accordingly, Waldeck Rechtsanwälte took over the conceptual lead 

on matters of European Union law, while Wenger Plattner embraced the leading role on 
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international law. In light of specific national backgrounds and corresponding legal expertise, 

each member of the team naturally took over the conceptual role as regards the respective 

national law provisions: Bignon Lebray Avocats for France, Santa Maria Studio Legale Associato 

for Italy, Professor Storr for Austria, the University of Maribor for Slovenia, Waldeck 

Rechtsanwälte for Germany and, finally, Wenger Plattner for Switzerland. 
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Part 1: Executive summary 

In succession to the ALBATRAS-study, the Report at hand provides a thorough comparative legal 

analysis of the three HGV traffic management instruments’ compliance with European Union law, 

international law and the national laws of the six Member States participating in the Follow-up 

Zurich Process – by this means contributing to the future political evaluations within the Zurich 

Process on a common policy for transalpine freight transport. 

The present legal assessment reflects the law as it stands. Of course, the current legal situation 

is subject to continuous change and further legislative activity to provide for a sustainable 

development of heavy road freight transport effectively improving the quality of the environment in 

the Alpine region and beyond. In this respect, the project team’s recommendations on possible 

legal adjustments to facilitate instrument implementation may, thus, serve as a useful reference 

point, without self-evidently anticipating any political decisions the upcoming ministerial 

conference may take. 

Further, as regards certain instrument features, a final compliance assessment depends on the 

specific factual circumstances at the time of instrument implementation and on the provision of 

additional scientific evidence in support of ACE, AETS and TOLL+ as specifically marked in the 

Report. 

On this basis, the project team’s analysis of instrument compatibility of ACE, AETS and TOLL+ 

led to the following main findings: 

I. General observations on legal consistency pertaining to all three instruments 

All three heavy goods vehicle traffic management instruments under review raise concerns 

of conceptual inconsistency and possible user discrimination as regards the envisaged 

territorial scope of application of ACE, AETS and TOLL+. Applying the relevant provisions 

of primary and secondary EU law, international law as well as the domestic laws of most 

Member States participating in the Follow-up Zurich Process, a chargeability of transalpine 

road freight traffic conditional upon crossing the Main Alpine Line, while other hauliers not 

crossing that line may operate on the same road network free of charge, is hard to justify. A 

limitation of instrument application to the Alpine arch B+ raises similar reservations in terms 

of instrument consistency and unequal user treatment and bears the risks of 

environmentally damaging detour effects. Such unwelcome detour effects could be avoided 

and the overall conceptual consistency strengthened by extending the territorial scope of 

instrument application to the entire Alpine arch C. 

The instruments’ non-appliance to westbound and eastbound HGV-traffic within the Alpine 

region will likewise require further justification to be based, for instance, on the proof of a 

significantly higher level of pollution or congestion on the transalpine road network 

envisaged to be covered by ACE, AETS and TOLL+ passing through mountainous areas, 

missing alternative rail capacities to absorb a shift from road to rail on west- and eastbound 
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itineraries or the provision of conclusive evidence that an extension to other parts of the 

road network within the Alpine region would entail disproportionate costs. Specifically as 

regards the territorial restriction of AETS to specific corridors or parts of the road network 

within the Alpine region, a justification will additionally have to deal with the fact that the 

harmful effects of CO2-emissions are global and not local and are, thus, not restricted to 

certain Alpine passages. 

Apart from the territorial scope, applying likewise to all three instruments under review, an 

implementation of ACE, AETS and TOLL+ would further require a renegotiation of the 

upper price ceilings set for transit trips by the EU-Switzerland Transport Agreement if the 

aggregate amount of charges on heavy goods vehicle traffic under the newly implemented 

instrument and the already levied Heavy Goods Vehicle Fee (HGVF) exceeds the 

permissible maximum threshold agreed upon between the EU and Switzerland. 

II. Specific observations on the legal compatibility of ACE and AETS 

Turning to the legal analysis of specific instrument compatibility, an implementation of ACE 

and AETS will, in our assessment, be more challenging to justify than an implementation of 

TOLL+. The latter fits well into the EU strategy of an internalisation of the environmentally 

damaging external effects of road freight transport by way of tolls. According to the 

Amended-Eurovignette-Directive that entered into force on 15 October 2011, tolling is the 

instrument of choice to achieve a sustainable transport policy in the road haulage sector, 

which at the same time effectively avoids risks of overcharging of hauliers and distortions of 

competition as well as undue restrictions to the freedom of movement all being detrimental 

to the functioning of the internal market. 

Against this background, the main reservations on the legal compliance of ACE and AETS 

concern the proportionality of both instruments. Further legal concerns relate to the 

contentious matter of a possible exhaustive harmonisation of the permissible means of 

heavy goods vehicle traffic management by the Amended-Eurovignette-Directive barring 

Member States from an implementation of other instruments than tolls. 

Given the capability of any form of cap-setting or other limitations on user access to vital 

terrestrial transport arteries within the Union (i) to detrimentally affect the free movement of 

goods within the internal market, (ii) to hamper international road freight transport as well 

as (iii) to distort competition within the transport sector itself, such restrictions are closely 

monitored by the Commission and the European Court of Justice (ECJ). From a legal 

perspective, namely quantitative restrictions on road freight transport have an inherent 

potential of hampering intra-Union trade in terms of unfettered market access and are, thus, 

capable of impairing the proper functioning of the internal market. Quantitative restrictions 

on road freight transport may, in consequence, only be regarded as compliant with the 

requirements of European Union law (in particular the free movement of goods) if they 

satisfy the proportionality-test established within the long-standing jurisprudence of the 

ECJ, meaning that such measures must be suitable, necessary and appropriate. To satisfy 

the proportionality-test as emphasised once more by the ECJ in its latest Inntal II-ruling, it 
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must in particular be demonstrated that there are no other measures available to achieve 

the ends of the heavy road freight traffic management instrument in question in a less 

restrictive way – with the burden of proof resting with the Member State applying or wishing 

to apply such instrument. According to the EU legislature, tolling provides a feasible 

alternative instrument that operates without setting quantitative restrictions on road freight 

capacity. Hence, an implementation of ACE and AETS will be rather difficult to justify from 

an EU law perspective. Concerns of proportionality are also mirrored on the international 

plane under relevant multilateral agreements, whereas, for instance, the EU-Switzerland 

Transport Agreement contains an outright prohibition of any form of unilateral quota 

restrictions on transit traffic. Though admittedly with varying degree of discretional freedom 

of the national legislatures concerned, the constitutions of most Member States 

participating in the Follow-up Zurich Process likewise provide an obligation to effectively 

and comprehensively protect economic fundamental rights (such as the freedom of 

occupation or the freedom of competition) against undue restrictions not necessitated by 

the public interest. 

As regards the necessity of instrument implementation, Member States wishing to apply 

ACE or AETS would consequently have to establish – supported by conclusive scientific 

evidence – that the aim of limiting heavy road freight transport within the Alpine region and 

shifting such transport from road to rail to reduce environmentally damaging traffic-based 

pollution as well as congestion cannot be achieved by tolling as a less restrictive traffic 

management instrument. In this context it merits special attention that according to the EU 

legislature no transport mode may be directly privileged to the disadvantage of another. In 

other words, to ensure fair competition of transport modes and to avoid an undue 

overcharging of users as well as to prevent unnecessary restrictions on intra-Union trade, 

every transport mode shall only bear the costs of the environmental damage attributable to 

it. Consequently, the EU legislature holds the view that the best instrument for assigning 

road transport costs to users in a fair and efficient way are tolls because they reflect the 

real use of vehicles and therefore the external costs that users actually cause by this 

means implementing the Treaty-based polluter pays-principle in the transport sector. The 

compulsive cost-relatedness of transport charging to prevent an unlawful overburdening of 

hauliers to the benefit of other modes of transport is also set forth in the EU-Switzerland 

Transport Agreement as well as in the Transport protocol of the Alpine Convention. In 

terms of necessity this would prohibit the recognition of any shifting effects in favour of ACE 

or AETS caused by the scarcity of available transit permits and/or the established price 

level to acquire such auctioned permits if the cap-setting and/or auctioning prices are either 

unrelated, do not properly reflect or go significantly beyond the external costs entailed by 

transalpine road freight traffic. 

With reference to the appropriateness of ACE and AETS, the provision of sufficient 

alternative railway capacity to absorb the intended shifting effects of transalpine freight 

transport plays an important role to pass the proportionality test. In light of the ECJ rulings 

in Inntal I and II concerning sectorial traffic bans, ACE or AETS would certainly adversely 

affect intra-Union trade, hamper international transit traffic and, thus, infringe the free 

movement of goods should such railway infrastructure not be available at the time of 
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instrument implementation. Even though a market maker system may unquestionably 

enhance liquidity, it cannot increase the overall-capacity of available ACUs or CO2-

certificates, the limiting of which beneath demand to effectively enforce a shift from road to 

rail is the express aim of ACE and AETS. In terms of appropriateness, an implementation 

of ACE or AETS would, thus, in any case require the parallel provision of sufficient and 

practically accessible railway infrastructure at an affordable price for all user segments 

expected to switch from road to rail. 

Turning finally to the relevant EU secondary legislation, well-founded legal arguments can 

be raised that the Amended-Eurovignette-Directive will henceforth provide for an 

exhaustive harmonisation of traffic management instruments serving environmental 

protection in the road haulage sector, thus, hindering Member States from introducing other 

instruments such as ACE or AETS. Pending their legislative recognition on the European 

plane, an implementation of alternative instruments would consequently have to be 

restricted to instruments directly aimed at the reduction of pollutants, such as CO2-

emissions, that are (for the time being) not covered by the external-cost charge under the 

Amended-Eurovignette-Directive. This would consequently exclude, for instance, an 

application of AETS that is only on its face related to CO2-emissions, but does in fact 

primarily aim at managing heavy goods vehicle traffic as a whole in order to shift freight 

traffic from road to rail. 

Additionally, the auctioning system envisaged by AETS must comply with the secondary 

Union legislation in the field of emission trading. In this respect, reservations in terms of 

legal compatibility with the installed EU ETS system apply, which render instrument 

adjustments inevitable. Also in this context it is important to note that the EU legislature, at 

least at present, holds the view that the contribution of the road haulage sector to the Union 

strategy on climate change shall be limited to an indirect role and not be enforced by a 

specific traffic management instrument. This is based on the reasoning that in terms of 

climate change the impact of motor vehicles is global, not local. CO2-emissions do, 

consequently, not depend on the time and place where the vehicle is used, but on fuel 

consumption. Hence, at least in the current view of the Commission, the instrument of fuel 

taxation provides a simple and efficient way to assign these external costs to the road 

transport sector. The Commission, thus, strongly calls in its latest proposal for a revision of 

the present Energy Taxation Directive for the inclusion of a CO2-element into energy 

taxation as the best instrument to reduce damaging CO2-emissions of HGV-traffic and, 

hence, to abstain from a comprehension of the road haulage sector into the established EU 

ETS. 

III. Specific observations on the legal compatibility of TOLL+ 

Also in respect of TOLL+, certain adjustments will be necessary to ensure its full 

compliance with the provisions of the Amended-Eurovignette-Directive. From our 

understanding of the ALBATRAS-study it has been, however, the intention from the outset 

to closely align TOLL+ to pending legislative activity on the EU level and to shape the final 

instrument’s features in conformity with the framework provisions of the Amended-
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Eurovignette-Directive after its entry into force. Such adjustments refer, in particular, to the 

conformity of charge setting with the methods provided by the Directive for the calculation 

of external-cost charges and the upper ceilings set in this respect to avoid, in the current 

view of the EU legislature, an overburdening of hauliers. Further, it has to be observed that 

the intended toll variation according to the specific day and/or time of day of usage to 

minimise congestion and to optimise available network capacity will fall into the 

infrastructure charge-regime of the Directive and is, thus, subject to the outer limits of 

revenue neutrality. 

As can be derived from the procedural files, the Amended-Eurovignette-Directive 

underwent substantial changes during the lengthy legislative process from the initial 

Commission proposal in 2008 to revise the then current Directive 1999/62/EC until the final 

adoption of the legislative proposal by the EU legislature at the end of September 2011. 

Such final adoption was based on an inter-institutional compromise, inter alia, on upper 

price ceilings, flexibility thresholds and calculation methods as well as on the exact scope 

of the external-cost charge element and its interdependence with the infrastructure charge-

regime. In case an implementation of TOLL+ is envisaged that goes beyond the limits set 

by the Amended-Eurovignette-Directive in its present form or potentially calls for additional 

conceptual modulations, this would, consequently, necessitate a further amendment of the 

Directive at one of its next revisions, the first already scheduled for 2015. 

Pursuant to Article 288 paragraph 2 TFEU, an implementation of TOLL+ in line with the 

provisions of the Amended-Eurovignette-Directive will, of course, require further legislative 

activity on the national plane to provide for the respective legal bases necessary for 

instrument introduction. In addition, depending on specific levying systems already in place, 

the implementation of TOLL+ will partly entail further legal adjustments in certain Member 

States to fit smoothly into the overall framework. In respect of these national particularities 

we refer to the specific sections of this Report dealing with such aspects. 

Finally, as regards the situation in Switzerland not forming part of the EU or EEA and 

therefore not falling within the ambit of the Amended-Eurovignette-Directive, an 

implementation of TOLL+ would presuppose a legislative amendment of the Federal Act on 

the Transfer of Transalpine Heavy Goods Traffic from Road to Rail (Güterverkehrs-

verlagerungsgesetz) as well as the provision of a separate legal basis for an enactment of 

TOLL+ by parliamentary act. Since the already existing HGVF has been agreed upon in the 

EU-Switzerland Transport Agreement, TOLL+ could be introduced as a supplement to the 

HGVF without a bilateral adjustment of the Agreement only if the set maximum price 

ceilings are not exceeded. 

IV. Final note 

The Final Report reflects the project team’s best legal expert assessment. Given the 

complexity of the subject matter at hand involving to a considerable extent the balancing of 

diverging, frequently multi-layered considerations, legal views and opinions as well as the 

due reflection of ongoing legislative activity on the European and international plane with an 
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inherent political inking, such assessment does certainly not exclude the tenability or 

validity of variant legal views and lines of argument, which shall, consequently, not be 

suppressed in the Report. 

Furthermore, in order to avoid superfluous reiterations within the legal instrument-by-

instrument analysis of ACE, AETS and TOLL+ in the ensuing Parts 3 to 5 of this Report, in-

depth elaborations pertaining to two or all three instruments under review are primarily 

dealt with when analysing the first instrument in alphabetical order and are, thus, not 

repeated at full length when examining the latter instruments making use of references 

where appropriate. The abstract length of the individual instrument analysis as such should, 

consequently, not be construed as an indication of the degree of instrument compliance, 

the profoundness of legal assessments or of the project team’s preference for the 

implementation of one of the instruments under review, the latter falling exclusively into the 

domain of future political decisions within the Follow-up Zurich Process. 
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Part 2: Legal framework 

The envisaged management of transalpine road freight transport on grounds of environmental 

protection by ACE, AETS and TOLL+ affects three legal planes: the European, the international 

as well as the national law plane. Since HGV road traffic and its intended environmentally-driven 

regulation to provide for sustainable mobility in the Alpine region have a palpable international 

dimension, the relevant European Union law and the applicable international treaties and 

multilateral agreements on road freight transport are of prime importance for the analysis of legal 

instrument compliance at hand. The respective provisions shall therefore be set forth in the 

following chapters to ease access to this complex and multi-layered subject matter. Of course, an 

implementation of any heavy traffic management instrument also needs to be consistent with the 

domestic legislation of the six countries participating in the Zurich Process. The relevant core 

provisions, applicable constitutional principles and acts of legislation shall thus be briefly outlined 

as well before turning to the legal in-depth analysis itself. 

Chapter 1: European Union law 

The three HGV traffic management instruments ACE, AETS and TOLL+ address three main 

policy areas of the European Union: the internal market (Articles 26 et seq. TFEU)1, transport 

(Articles 90 et seq. TFEU) and the protection of the environment (Articles 191 et seq. TFEU). In 

addition, Article 7 TFEU provides that the Union’s policies and activities shall be implemented in a 

coherent way taking all of its objectives into account. This interconnected policy approach is also 

reflected in the Union’s secondary legislation. 

A. The internal market concept and the free movement of goods prohibit unjustified 

obstacles 

The realisation of the internal market constitutes one of the fundamental Treaty purposes 

(Article 3 TEU) and forms the cornerstone of economic integration within the Union. 

Article 26 TFEU defines the internal market as an area without frontiers in which the 

movement of goods, persons, services and capital is ensured in accordance with the 

provisions of the Treaties. The four fundamental market freedoms are aimed at removing 

any unjustified barrier to free movement within the internal market imposed by national 

legislation, regulation or administration. The fundamental market freedoms are 

complemented by the right to move within the territory of the Member States granted to 

every citizen of the Union by Article 21 TFEU. Additionally, the principle of non-

discrimination, which is closely connected to the realisation of the internal market, applies 

to all policies and actions of the Union and prohibits not only direct or overt discrimination 

                                                  
1 Following the entry into force of the Lisbon Treaty in 2009, the legal institution which was then called the 

“European Community” was transferred to the “European Union”. Additionally, the EU Treaty and the EC 
Treaty have been amended and renamed the Treaty on European Union (TEU) and the Treaty on the 
Functioning of the European Union (TFEU). The new numbering of the TEU and the TFEU will be used in the 
following, also when referring to judgements of the Court of Justice rendered or European legislation adopted 
under the old numbering. Likewise, the terms “European Union”, “Union” or “EU” are generally used, even 
when referring to a point of time before the entry into force of the Lisbon Treaty. 
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by reason of nationality, but also all indirect or covert forms of discrimination (Article 18 

TFEU). It is settled case-law, though, that a national provision which entails an indirect 

discrimination may be justified, provided that it is based on objective considerations 

independent of the nationality of the persons concerned and proportionate to the legitimate 

aim pursued by the national provisions. 

Pursuant to Articles 34 et seq. TFEU, the free movement of goods focuses on the 

prohibition of quantitative restrictions and all measures having an equivalent effect on 

imports, exports or goods in transit between Member States. According to the extensive 

interpretation of the ECJ, every national measure which is capable of hindering, directly or 

indirectly, actually or potentially, intra-Union trade is considered as a measure having an 

effect equivalent to quantitative restrictions even if it is indistinctly applicable to domestic 

and imported goods. Thus, the Court’s perception is that the effect of a measure on inter-

State trade – and not discrimination – is the core criterion for the application of Article 34 

TFEU. 

Despite this comprehensive field of application, not every national measure which hinders 

the free movement of goods is prohibited by the TFEU as the restriction may be justified on 

grounds provided by Article 36 TFEU or on so-called unwritten “mandatory requirements” 

approved by the ECJ, one of which is environmental protection. Irrespective of its legal 

basis, any justification will, however, avail measures capable of obstructing intra-Union 

trade only if such measures are appropriate for securing the attainment of the pursued 

objective and do not go beyond what is necessary in order to attain it. Consequently, the 

principle of proportionality is of utmost importance in the context of justification. Actions by 

Member States must be suitable for achieving the objective pursued, i. e that they must 

genuinely reflect a concern to attain it in a coherent and systematic manner avoiding any 

inconsistency between the measures chosen and the measures not chosen. The obligation 

of the Member States to adopt the least restrictive measure is rendered even more 

important where a major transit route constituting the “main land links for trade” between 

Member States is concerned.2 However, a justification of national actions is not possible if 

contradicting secondary law exists which exhaustively occupies the respective field due to 

the fact that under such circumstances the Member States no longer have the competence 

to invoke unilateral national justifications. 

The internal market concept is complemented by a Treaty-system safeguarding that 

competition is not distorted, prohibiting e. g. an undue overcharging to the detriment of 

certain market participants. The approximation of laws forms another constituent element of 

the internal market. Once the EU legislature has passed fully harmonised legislation, 

Member States may only exceptionally and under specific conditions maintain or introduce 

derogating measures. 

                                                  
2 See ECJ Cases C-112/00 Schmidberger [2003] ECR I-05659, paragraph 63, concerning the Austrian Brenner 

motorway A 13; C-320/03 Commission v Austria (Inntal I) [2005] ECR I-09871, paragraph 87, and C-28/09 
Commission v Austria (Inntal II), Judgment of 21 December 2011, paragraph 116 concerning the Inntal-
motorway. 
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B. The Union’s common transport policy has a serving function 

The Union’s common transport policy and its related policy on trans-European networks do 

not pursue any stand-alone aims, but fulfil a mere serving function as regards the 

realisation of the internal market and the Union’s economic, social and territorial cohesion 

in general and the free movement of goods and services within the Union in particular. 

Since, according to Article 58 TFEU, the free movement of services takes no direct effect in 

the field of transport, its realisation is subject to the specific provisions of Title VI TFEU and 

the relevant secondary law implemented within this framework. 

Pursuant to Article 91 TFEU, the Union’s common transport policy is, on the one hand, 

aimed at eliminating existing obstacles, which are detrimental to the free movement of 

goods and transport services, across all transport modes – putting a strong focus on 

transport liberalisation and harmonisation. On the other hand, the implementation of 

appropriate measures to combat detrimental environmental side effects of transport forms 

another central feature of today’s transport policy. The relevant secondary law reflects this 

relationship of partly diverging, partly parallel policy objectives. It goes without saying that 

the secondary law implemented particularly in the field of heavy road freight transport is of 

vital importance for the legal analysis of instrument compliance. It shall, thus, be set forth 

under Sections D and E of this Chapter. 

C. Environmental protection as one of the Union’s key objectives 

Article 3 paragraph 3 TEU defines the establishment of an internal market aiming at a 

sustainable development and a high level of protection and improvement of the quality of 

the environment as one of the key objectives of the Union. Accordingly, the horizontal 

clause contained in Article 11 TFEU expressly demands as a further vital Treaty provision 

that environmental protection requirements must be integrated into the definition and 

implementation of all Union policies and activities, namely with a view to promoting 

sustainable development. 

Among the key objectives to be pursued by the Union’s environmental policy as set forth in 

Title XX TFEU are the protection and improvement of the quality of the environment as well 

as the promotion of measures at international level to deal with regional or worldwide 

environmental problems, and in particular combating climate change. With a view to attain 

these objectives, the Union policy on environmental protection shall be governed by four 

basic principles: (1) the precautionary principle, (2) the principle of preventive action, (3) the 

principle of fighting environmental damage at source and (4) the “polluter pays”-principle. 

As an exception to the general rule of precedence of Union legislation, Article 193 TFEU 

entitles Member States to introduce more stringent protective measures even in areas 

where the EU legislature has already adopted secondary legislation pursuant to Article 192 

TFEU. Of course, such national measures must be compatible with the Treaties. 

Consequently, the respective Union legislation operates as a minimum standard allowing 

Member States even to maintain or to introduce measures that are based on a different 

concept of environmental protection provided that relevant Union legislation primarily 
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stipulates the attainment of certain results, but does not mandatorily prescribe a specific 

instrument on how to achieve them. In general, however, where such an express Treaty 

safeguard clause is not available and the Union has already passed secondary legislation, 

Member States may only exercise their residual legislative power to the extent the Union 

made no comprehensive use of its competences (Article 2 paragraph 2 TFEU). Given the 

existence of relevant secondary law, it is therefore a matter to be decided on the specific 

facts of the case in light of the applicable Treaty provision(s) relating to the specific area on 

which such Union legislation was based (Article 2 paragraph 6 TFEU) whether or, as the 

case may be, to which extent a Member State is barred from passing more stringent 

domestic legislation.3 The choice of the legal basis for legislative acts of the Union affecting 

the policy areas of the internal market, transport and environment plays, hence, an 

important role in determining the residual competences of Member States regarding the 

environmentally-driven implementation of heavy road freight management instruments. 

D. Secondary law regarding the triangle of internal market, transport and environment  

The Union’s transport policy aims at realising the internal market in general and the free 

movement of goods as well as the freedom to provide services in particular. Concurrently, 

with a view to promoting sustainable development as imposed by Article 11 TFEU, the 

Union’s transport policy also integrates important environmental policy aspects to duly 

reflect and minimise the damaging effects of transport to the environment in terms of air 

and noise pollution and traffic congestion. The aforementioned diverging policy objectives 

are mirrored by the relevant secondary law of the Union. While an array of legislative acts 

focuses primarily on the liberalisation and harmonisation of the transport sector in order to 

remove remaining obstacles within the internal market, other legislative acts deal first and 

foremost with the negative environmental consequences of transport. 

Within the field of transport legislation, the recently amended Eurovignette-Directive is of 

utmost significance for the legal instrument analysis at hand, which shall therefore be 

outlined separately (Subsection E.). 

Furthermore, having regard to its relevance for the legal analysis of AETS in particular the 

installed EU Emission Trading Scheme to tackle climate change also merits separate 

consideration (Subsection F.). 

I. Harmonised legislation in the field of transport granting access to the market 

The Union’s measures on market liberalisation in the field of transport must be viewed in 

connection with Article 58 paragraph 1 TFEU according to which the Treaty provisions on 

the freedom to provide services are not directly applicable in the field of transport. 

Since the transport markets of the Member States were in the past exclusively national-

oriented and heavily regulated through bilaterally agreed upon quota restrictions and price 

                                                  
3 For further reference see Callies, J., in: Callies/Ruffert, EUV/AEUV (2011), Article 2 TFEU, paragraphs 15 et 

seq. 
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regulations, the Union followed the strategy of gradually opening up the markets for the 

benefit of all transport entrepreneurs in the Union, i. e. implementing the principle of 

competition by stepwise reducing and finally abolishing existing market access barriers. 

In order to realise the internal market, Regulation No 881/924 fully liberalised market 

access for international transport.5 This regulation was complemented by the Council 

Regulation (EEC) No 3118/93 on cabotage.6 Both regulations were replaced by Regulation 

(EC) No 1072/20097 which is fully effective since 4 December 2011.  

In principle, Regulation (EC) No 1072/2009 applies to the international carriage of goods by 

road for hire or reward for journeys carried out within the territory of the Union. In the event 

of carriage from a Member State to a third country and vice versa, the Regulation shall 

apply to the part of the journey on the territory of any Member State crossed in transit 

(Article 1 paragraph 1 and 2). The scope of application also includes cabotage (Article 1 

paragraph 4).  

International carriage shall be carried out subject to the possession of a Community licence 

and, if the driver is a national of a third country, in conjunction with a driver attestation 

(Article 4). Without going into details, a quota restriction – as was previously in force in 

Member States – has, in principle, become inadmissible. A Union licence is issued by a 

Member State to any haulier carrying goods by road for hire or reward who (i) is lawfully 

established in that Member State and (ii) is entitled in the Member State of establishment 

concerning admission to the occupation of road haulage operator, to carry out the 

international carriage of goods by road. The Union licence is issued for renewable periods 

of up to 10 years.8 

II. Harmonised legislation to battle environmentally damaging impacts of transport  

Despite its vital economic importance, it cannot be ignored that road transport has negative 

impacts on the environment as well as the population. Thus, today Union transport policy 

does not only have to serve to realise the internal market but it also needs to contribute to 

the European Union’s key objectives of sustainable development and a high level of 

protection and improvement of the quality of the environment. Consequently, since several 

years the Commission’s strategies as well as green and white papers concerning the field 

of transport deal with the question of how to optimise European logistic chains and to 

ensure more sustainable transport at the same time.  
                                                  
4 Council Regulation (EEC) No 881/92 of 26 March 1992 on access to the market in the carriage of goods by 

road within the Community to or from the territory of a Member State or passing across the territory of one or 
more Member States. 

5 Opinion of Advocate General Alber of 15 May 2003, Case C-298/00 P aid provisions of the Friuli-Venezia 
Giulia Region [2004] ECR I-04087, paragraph 7. 

6  Council Regulation (EEC) No 3118/93 of 25 October 1993 laying down the conditions under which non-
resident carriers may operate national road haulage services within a Member State. 

7 Regulation (EC) No 1072/2009 of the European Parliament and of the Council of 21 October 2009 on common 
rules for access to the international road haulage market. 

8 See Article 4 paragraph 1 and 2 Regulation (EC) No 1072/2009. The requirements that need to be fulfilled for 
a driver attestation are listed in Article 5. 
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Since the beginning of the nineties, an array of legislative measures has been taken to 

tackle the environmentally damaging effects of road transport – among those to mention, 

inter alia, the Council Directive 92/106/EEC9. As the increasing problems relating to road 

congestion have given rise to a public interest in environmental protection and road safety, 

the Council Directive 92/106/EEC aims at, for instance, further developing combined 

transport as an alternative to road transport. 

In the White Paper 2001 the Commission had already stated that transport users did not 

fully bear the costs of the environmentally-damaging action generated by them. In the mid-

term review 2006,10 the Commission stressed that in many areas European intervention 

would presumably not suffice and complementary action would be needed at national, 

regional and local levels of government. The Commission further emphasised that co-

modality such as the efficient use of different modes on their own as well as in combination 

would result in an optimal and sustainable utilisation of resources. 

In the Greening transport package 2008 and recently – and more clearly – in its White 

Paper 2011 “Roadmap to a Single European Transport Area – Towards a competitive and 

resource efficient transport system”11 the Commission again underlined that transport 

prices shall better reflect the real cost for society in terms of environmental damage and 

congestion (“polluter-pays” and “user-pays” principle). In the view of the Commission, 

prospective transport users shall, thus, bear the true costs of their damaging action. To 

provide for sustainable transport mobility while at the same time avoiding distortions of 

competition as well as the risk of market fragmentation, the Commission further maintained 

that it is also key to establish a level playing field between the respective transport modes 

that are in direct competition. Additionally, benchmarks are defined for achieving a 60% 

greenhouse gas emission reduction target, inter alia the goal that 30% of road freight over 

300 km shift to other modes such as rail or waterborne transport by 2030, and more than 

50% by 2050, facilitated by efficient and green freight corridors. 

These aims have to be coordinated with CO2 reduction aims as mentioned in the ‘20-20-20’ 

strategy (saving 20% of the EU’s primary energy consumption, a binding target of a 20% 

reduction of greenhouse gas emissions and 20% renewable energies by 2020). In order to 

reduce greenhouse gas emissions by heavy goods vehicles, in its latest legislative 

proposal12 the Commission strongly calls for a revision of the present Energy Taxation 

Directive for the inclusion of a CO2 element into energy taxation as the best instrument to 

tackle damaging CO2 emissions of HGV traffic and, hence, to abstain from an inclusion of 

the road transport sector into the established EU ETS. 

                                                  
9 Council Directive 92/106/EEC of 7 December 1992 on the establishment of common rules for certain types of 

combined transport of goods between Member States. 
10 Commission Communication Keep Europe moving – Sustainable mobility for our continent. Mid-term review of 

the European Commission’s 2001 Transport White Paper, COM(2006) 314 final, p. 21. 
11 COM(2011) 144 final. 
12  Proposal for a Council Directive amending Directive 2003/96/EC restructuring the Community framework for 

the taxation of energy products and electricity, COM(2011) 169/3. 
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E. Road charging in the context of the Amended-Eurovignette-Directive 

Specifically aimed on the reduction of harmful environmental effects of road transport and 

the provision of sustainable transport, the recently adopted revision of the-Eurovignette-

Directive 1999/62/EC13 – which finally put a successful end to a protracted and longsome 

legislative process – is of high relevance for the assessment of the three instruments. The 

Amended-Eurovignette-Directive, which entered into force on 15 October 2011, seeks to 

impose the true costs of HGV transport on the hauliers by differentiated tolls and 

implements the “polluter pays”-principle into HGV road charging. By enabling the Member 

States to implement differentiated charging systems, the Directive aims at improving the 

efficiency and environmental performance of road freight transport. The price signals sent 

by providing financial incentives for a reduction of external costs shall encourage the 

transport operators to use cleaner vehicles, choose less congested routes, optimise the 

loading of their vehicles, and ultimately make more efficient use of infrastructure. At the 

same time, however, any undue overcharging and discrimination must be avoided to 

safeguard the internal market as one of the European Union’s basic principles. 

The objective of the Amended-Eurovignette-Directive is to establish common rules for 

vehicle taxes, tolls and user charges imposed on heavy goods vehicles for the use of 

certain infrastructures. 

As regards the geographical scope, the Amended-Eurovignette-Directive provides for a 

harmonisation of distance-related tolls14, which comprise an infrastructure and/or an 

external-cost charge, and time-based user charges15 likely to be applied by Member States 

to hauliers on the trans-European road network16 and other additional motorway sections 

(Article 7 paragraph 1)17.  

Vehicles concerned are heavy goods vehicles having a maximum permissible laden weight 

of over 3,5 tonnes. 

Of course, the Amended-Eurovignette-Directive applies the non-discrimination principle; 

more specifically, tolls and user charges may not be discriminatory on grounds of 

nationality of the haulier, the Member State or the third country of establishment or of 

                                                  
13 The following legal description only relates to the Directive 1999/62/EC as amended by Directive 2011/76/EU 

of 27 September 2011 (the “Amended-Eurovignette-Directive”). Indeed, even though the Member States have 
until 16 October 2013 to bring into force the laws, regulations and administrative provisions necessary to 
comply with the Amended-Eurovignette-Directive, we understand that it is not envisaged to apply any of the 
instruments before such date. Thus, by the time any of the three instruments is put in place, only the 
provisions of the Amended-Eurovignette-Directive will be applicable. 

14 “Toll” being defined by Article 2 as “a specified amount payable for a vehicle based on the distance travelled 
on a given infrastructure and on the type of the vehicle comprising an infrastructure charge and/or an external 
cost charge”. 

15 “User charges” being defined by Article 2 as “a specified amount the payment of which confers the right for a 
vehicle to use, for a given period, the infrastructures”. 

16 As defined in Annex I Section 2 of Decision No 1692/96/EC of the European Parliament and of the Council of 
23 July 1996 on Community guidelines for the development of the trans-European transport network. 

17 Member States remain competent to apply tolls or user charges on other roads. Any such imposition must, 
however, not discriminate against international traffic or distort competition between operators. 
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registration of the vehicle, the origin or destination of the transport operation (Article 7 

paragraph 3).  

The Amended-Eurovignette-Directive defines two types of charges: (i) the infrastructure 

cost charge and (ii) the external-cost charge.  

The infrastructure charge shall be based on the principle of the recovery of infrastructure 

costs only (the “infrastructure cost cap”), following the principles set out in Annex III. 

Specifically, the weighted average infrastructure charge18 shall be related to the 

construction costs and the costs of operating, maintaining and developing the infrastructure 

network; it may also include a return on capital and/or profit margin (Article 7b). The 

infrastructure charge may be varied for the purposes of reducing congestion according to 

the specific time of day, type of day or season as long as it respects the maximum 

thresholds and conditions set forth in the Directive (Article 7g paragraph 3). 

The external-cost charge means a charge levied to recover the costs incurred in a Member 

State related to traffic-based air pollution and/or traffic-based noise pollution (in the latter 

case, however, restricted to road sections crossing areas with population exposed to traffic-

based noise pollution). It shall vary and be set in accordance with the minimum 

requirements and the methods as specified in Annex IIIa and shall respect the maximum 

values set out in Annex IIIb. The external-cost charge relating to traffic-based air pollution 

shall not apply to vehicles which comply with the most stringent EURO emission standards. 

If a Member State decides to apply an external-cost charge only on parts of the network, it 

needs to be established based on an impact assessment that: 

 vehicles’ use of the roads where the external-cost charge is applied generates 

environmental damage higher than that generated on average on other parts of the 

road network falling within the scope of this Directive that are not subject to an 

external-cost charge, or 

 the imposition of an external-cost charge on other parts of the road network falling 

within the scope of this Directive might have adverse effects on the environment or 

road safety, or levying and collecting an external-cost charge on them would entail 

disproportionate cost. 

The infrastructure charge may be increased by a mark-up in the following way (the “mark-

up exception”): under certain conditions (Article 7f), a mark-up may be added to the 

infrastructure charge of specific road sections in mountainous regions in exceptional cases 

concerning infrastructure (i) which suffer from acute congestion or (ii) the use of which by 

vehicles is the cause of significant environmental damage. 

                                                  
18 The “weighted average infrastructure charge” being defined by Article 2 as “the total revenue of an 

infrastructure charge over a given period divided by the number of vehicle kilometres travelled on the road 
sections subject to the charge during that period”. 
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On road sections where the criteria for applying a mark-up exception are met, the Member 

States may not levy an external-cost charge unless a mark-up is applied.19 Where both are 

applied at the same time, the amount of the mark-up shall be deducted from the amount of 

the external-cost charge. This does, however, not apply to vehicles of EURO classes 0, I, 

II, III (in the case of EURO class III from 2015 onwards). Any such revenues generated by 

the simultaneous application must be invested in financing the construction of priority 

projects of European interest identified in Annex III to Decision No 661/2010/EU.20  

Finally, it is worth noting that Member States may cooperate to introduce a common system 

for tolls applicable to their combined territories as a whole subject to close Commission 

involvement and its openness to other Member States (Article 8b). 

F. Relevant aspects of the established EU Emission Trading Scheme  

Since the installed EU Emission Trading Scheme sets the legal cornerstones for an 

implementation of AETS, its relevant core principles and provisions are outlined below. For 

the reader’s convenience a detailed elaboration on the applicable international and 

European legislative framework is further provided in the Annex I to this report. 

I.  International framework forms an umbrella for regional emission trading schemes 

According to the United Nations Framework Convention on Climate Change (UNFCCC) 

and its Kyoto Protocol, when adopting policies and measures, in particular if on a joint 

basis, the governments shall take into account the need to maintain strong and sustainable 

economic growth, differences in their economic structures, resource bases and cost of 

compliance, and other individual circumstances that make some countries more vulnerable 

to the adverse effects of the implementation of such measures, as, for example, countries 

with mountainous ecosystems, landlocked and transit countries. 

The Kyoto Protocol has set forth a worldwide “cap and trade”-system, establishing binding 

targets on greenhouse gases (GHGs) emissions with respect to the sectors and sources 

listed in its Annex A – which includes the transport sector – for 37 industrialised countries 

and the European Union. In order to help them meet their targets in a cost-effective 

manner, the Kyoto Protocol has introduced innovative market-based implementation 

mechanisms (“Kyoto mechanisms”). Both, detailed rules on the registry, monitoring, 

reporting and non-compliance procedures, and requirements for the implementation of the 

Kyoto mechanisms are further elaborated in the so-called Marrakesh Accords. 

One of the Kyoto mechanisms is the so-called International Emission Trading scheme 

(IET). The IET forms an umbrella under which domestic or regional schemes for entity-level 

emissions trading, as the EU ETS and an AETS, have to operate. 

                                                  
19 See Article 7f paragraph 4. 
20 See Article 7f paragraph 5. 
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II. The European framework 

1. Structure, principles and functioning of the EU ETS 

The European Union and its Member States decided to fulfil their international 

commitments on a collective basis under the legally binding Burden-Sharing Agreement, 

setting up a so-called bubble scheme, as allowed by the Kyoto protocol. The EU ETS was 

established as a company-level market-based “cap and trade”-system, determining 

differentiated emission targets for the European Union and each Member State, taking into 

account the international objective of keeping the cost of curbing emissions low.  

The detailed rules on the EU ETS for the first two trading periods (2005-2012) were 

established under Directive 2003/87/EC (“2003 Directive”), as amended by Directive 

2004/101/EC on the use of Kyoto mechanisms certificates to cover their emissions, 

Directive 2008/101/EC (“Aviation Directive”) including aviation activities under the scope of 

the EU ETS as of 2012, and Directive 2009/29/EC (“New Directive”) setting out the legal 

framework to be applied from 2013 onwards for the third trading period. 

Common rules applicable for all the trading periods and all the sectors covered by the EU 

ETS (“covered sectors”) were established on: (i) the issuance, surrender, trading and 

cancellation of allowances; (ii) monitoring and reporting21; (iii) the standardised and secured 

system of registries linked to the international registries system used under the Kyoto 

Protocol. 

Both, the 2003 Directive and the New Directive, provide that Member States may apply 

emission allowance trading, in accordance with the EU ETS provisions, to activities not 

covered thereunder to the extent that the Commission has approved such inclusion. 

However, the inclusion will not be accepted by the Commission where it is proven that it 

might affect the internal market and the environmental integrity of the EU ETS, generate 

distortions of competition, the planned monitoring and reporting system is not reliable, and 

that the new scheme does not comply with the principles established under the EU ETS 

framework. 

In this respect, it is important to acknowledge that the Commission has already stated that 

actions in the road transport sector may be more expensive than those in the covered 

sectors22. This is the reason why the road transport sector was not included in the scope of 

the EU ETS. In fact, according to the Communication of the Commission on the 2007 Union 

Strategy to reduce CO2-emissions of the road transport sector and the 2003 Directive, any 

trading scheme being designed in such a manner that all burdens are on the operators 

would involve large administrative costs and be excessively burdensome on individuals if 

                                                  
21 Please see the monitoring and reporting guidelines issued by the Commission under Decision 2007/589/EC, 

as later amended (MRG), establishing, among other things, lighter monitoring requirements for small 
installations and small emitters. 

22 Please see, among others, the Communication from the Commission to the Council and the European 
Parliament on Results of the review of the Community Strategy to reduce CO2-emissions from passenger cars 
and light-commercial vehicles, COM(2007) 19 final. 
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applied to road transport. Therefore, alternative options, such as, for example, the levying 

of a fuel tax, were deemed capable of generating the same environmental benefit at a 

lower cost.23 

In order to address the above-analysed issues, the European institutions have adopted the 

Decision No 406/2009/EC, the so-called Effort Sharing Decision (“ESD”), governing 

emissions generated by sectors not covered by the EU ETS (“non-ETS Covered Sectors”), 

such as the road transport sector. The major difference with respect to the EU ETS is that it 

will be left to Member States to define and implement policies and measures to limit 

emissions of non-ETS Covered Sectors. The ESD provides for differentiated annual 

greenhouse gas emission targets for Member States for the period from 2013 to 2020 and 

establishes that Member States’ reduction efforts “should be based on […] the need for 

sustainable economic growth across the Community”. Hence, they should not impose an 

excessive burden on market operators. According to such need, several flexibility 

measures are provided under the ESD.  

2. The 2003 Directive: the legislative framework applicable until the end of 2012 

Under the 2003 Directive, Member States were left free to choose their own different 

national caps and their allocation methodology in order for the system to reflect national 

characteristics and priorities, as required by the Kyoto Protocol. Moreover, Member States 

could also (i) temporarily exclude installations already limiting their emissions according to 

other national policies from the EU ETS; and (ii) allocate, in case of force majeure, 

additional allowances to certain installations. 

As for the allocation methodology, the 2003 Directive left to Member States the choice to 

auction off only a limited amount of allowances. Since it was considered necessary to help 

operators in adapting to the new system by taking into account the stranded costs that 

incumbent companies were going to incur during the first phase, free allocation was 

adopted as the primary allocation methodology by this means reducing compliance costs 

noticeably. For the same reason, free of charge allowances will be largely distributed even 

in the third trading period. 

3. The New Directive: the legislative framework applicable from 2013 onwards 

The New Directive is one of the four legislative texts of the so-called Climate and Energy 

Package, adopted in June 2009. 

In the Impact Assessment accompanying the Proposal for the Climate and Energy 

Package, the Commission stated that the instruments adopted under any climate change 

policy must (i) be cost-effective, (ii) take into account Member States’ different 

circumstances, (iii) be flexible, in order for the operators to choose the least expensive 

                                                  
23 Based on similar arguments, in its proposal to amend the Eurovignette-Directive (COM(2008) 436 final/2) the 

Commission has decided not to include a CO2 charging element in tolls for the time being – pending further 
progress as regards the inclusion of a CO2 element within fuel taxation as envisaged by the Commission 
proposal for a revision of the present Energy Taxation Directive, COM(2011) 169/3. 
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option, (iv) protect the operators from the risk of carbon leakage, (v) minimise the 

operators’ costs for meeting the targets, (vi) not distort economic decisions24. 

The major change under the New Directive is a shift to a system fully-harmonised at the 

EU-level. However, such a harmonisation was deemed to be a feasible option solely for it 

being established at an EU-level and only after an eight years grace period. Moreover, the 

effects of such harmonisation were mitigated by the exceptions outlined below. More 

precisely, the following are the main changes provided for by the New Directive: (i) a 

modest broadening of the scope of the EU ETS, which, however, will still not cover the road 

transport sector; (ii) the option for the Member States to exclude small operators from the 

scope of the EU ETS; (iii) the introduction of harmonised rules on the use of carbon credits 

from Clean Development Mechanism (CDM) and Joint Implementation (JI) projects, in 

order to reduce the operators’ annual compliance costs; (iv) the introduction of a single cap 

for the whole European Union territory; (v) the introduction of fully harmonised rules for 

allocating emission allowances. 

With regard to the harmonisation of the allocation rules, full auctioning has been introduced 

only for the power generators and for the carbon capture and storage sector (“CCS”) for 

these sectors being able to pass on the increased costs of CO2 to their consumers. With 

respect to the other covered sectors, the New Directive provides for a progressive phase in 

of auctioning. Thus, the great portion of allowances will still be allocated free of charge. In 

fact, the European institutions have acknowledged that there are still too many problems 

that need to be solved before auctioning can be considered an efficient instrument: (i) the 

equipment and production systems are not sufficiently environmental efficient; (ii) the 

carbon leakage phenomenon, especially as long as the system is not applied on a global 

scale; (iii) an auctioning system differently affects the position of operators with high 

abatement costs. In order to further address all the above mentioned issues, options to 

derogate from the auctioning rule are provided for under the New Directive. Among the 

other options, sectors exposed to the risk of carbon leakage (i) will receive allowances for 

free based on ambitious benchmarks and (ii) may be granted supportive financial 

measures. 

The New Directive and the Commission decisions and regulations adopted thereunder 

provide for rigorous harmonised rules applicable where the auctioning of allowances is 

envisaged25 and for the transnational free allocation26. As for the transnational free 

allowances, the chosen benchmarking system does not entail the establishment ex-ante of 

an absolute cap. It implies, instead, the setting of a general performance standard against 

which installations’ performances are measured.  

                                                  
24 See the European Commission Impact Assessment. Document accompanying the Package of Implementation 

measures for the EU’s objectives on climate change and renewable energy for 2020 of 23 January 2008, 
SEC(2008) 85/3. 

25 See the Commission Regulation (EU) No 1031/2010, so-called “Auctioning Regulation”. 
26 See the Commission Decision No 2011/278/EU. 
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4. The Aviation sector under the EU ETS: the legislative framework applicable from 

2012 onwards 

The extension of the scope of the EU ETS to cover the aviation sector is due to the 

consideration that, compared with other options, such extension has proven to provide the 

same environmental benefit at a lower cost to society. 

Rules and derogations provided for under the New Directive and the relating considerations 

shall apply also to the Aviation sector. Moreover, Annex I of the Aviation Directive provides 

for, inter alia, many exemptions in order to fairly exonerate small polluters and operators 

performing flights on routes within outermost regions from the system. According to the 

Aviation Directive, in fact, it is important to avoid disproportionate administrative burdens on 

small emitters and to eliminate “any accessibility and competitiveness problems arising for 

the outermost regions of the Community” and the peripheral regions. As the free-allocation 

system is considered the solely feasible alternative in terms of political acceptability for the 

first years of implementation of a trading system, the great portion of allowances will be 

allocated free of charge also to the airlines. Moreover, to help the operators, the Aviation 

Directive provides for the possibility to acquire allowances also from industrial installations 

that have reduced their emissions.  
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Chapter 2: International law 

Turning to the international plane, the provisions of the applicable WTO law, the Alpine 

Convention and its Transport protocol as well as the EU-Switzerland Transport Agreement are of 

prime relevance for any implementation of HGV traffic management instruments affecting 

international road transport in the Alpine region. 

A. Road transport under WTO law 

Among the different agreements forming the WTO law, the rules of the GATT as well as 

those of the GATS are of particular importance for international road freight transport. 

Under the GATT, the main focus is on how a measure affects the goods involved. Under 

the GATS, the main focus is on how a measure affects the supply of the service or the 

service suppliers involved. The scope of application of the two multilateral agreements may 

overlap, which is why it is important to mention that none of the agreements takes 

precedence over the other, but that the aspects of examination resulting from either one 

may differ.27 This divergence results, in part, from the different conceptual approaches of 

the two agreements: the rights granted by the rules of the GATT may only be restricted if 

specific grounds of justification apply, whereas under the GATS market access depends on 

the individual countries’ specific commitments, one of the core GATS’ characteristics. The 

latter means that no justification of a restriction is necessary if a country has not committed 

itself to open its transport market for transit traffic. 

I. The GATS regime on international transport services  

The General Agreement on Trade in Services (GATS) is a multilateral agreement of the 

WTO. The GATS lays down the basic rules to conduct international trade in services. It 

aims to promote international trade in services and to remove barriers to such trade. The 

GATS practically covers all types of services and, thus, includes road freight transport 

services as well. 

The GATS operates through four modes of supply of services: cross border supply, 

consumption abroad, commercial presence, and movement of natural persons. For each 

service the parties can commit to any of the modes of supply and by doing so, determine 

the degree of liberalisation for the corresponding service. Even as a party to the GATS, 

states are not bound to a degree of liberalisation but are free to commit to any mode of 

supply of services without having to justify for not opening their service markets. 

Under the GATS, even if a state decides to open its domestic services market to foreign 

suppliers, it still retains the right to set qualification requirements, to set standards to ensure 

consumer health and safety, and to introduce new regulations to pursue any other policy 

objective. The key principle is that the host state must not treat any foreign supplier more 

favourably than other competing foreign suppliers. 

                                                  
27  Appellate Body, European Communities - Regime for the Importation, Sale and Distribution of Banana, Report 

of 9 September 1997, WT/DS27/AB/R, paragraph 221. 
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Regarding road transport services, none of the Participating States of the Zurich Process 

has committed to liberalise its road transport service market for cross border road 

transportation. Instead, several different regimes apply: Access to the market for cross 

border transport services may either be regulated by the already mentioned Community 

licences as far as the intra-Union transport is concerned, or otherwise by multi- or bilateral 

agreements. Such agreements are, as a general rule, based on annual quotas restricting 

the number of authorised journeys. Such a quota system has, for example, also been 

introduced by the European Conference of Ministers of Transport (ECMT) and is still 

maintained even after the organisation changed to become the International Transport 

Forum (ITF).28 

II. Safeguarding international transit traffic against undue restrictions under the GATT 

Article V of the GATT establishes the freedom of transit through the territory of a WTO 

Member and sets forth the charges, regulations and formalities that a Member may impose 

on traffic in transit, whereby the latter is defined in paragraph 1.29 The aim of these 

provisions is to secure an international free flow of goods without restrictions at the borders 

or on its way to the final destination. Freedom of transit requires extending unrestricted 

passage via the most convenient routes for international transit. 

First of all, a closer look seems appropriate whether the scope of application of Article V of 

the GATT covers traffic management instruments at all since transport operations are, for a 

start, services. Thus, one could hold that any instrument regulating such services only falls 

within the scope of the GATS and not of that of Article V of the GATT because the latter is 

not related to the transportation as such, but only to the transported good. Such an opinion 

is supported by the aspect that Article V of the GATT focuses on customs duties and 

clearance by exempting traffic in transit from such duties. On the other hand, one cannot 

ignore the ambiguousness of some of the provisions of the GATT, i. e. in particular 

Articles III and V, which also refer to transportation as such. Hence, road freight transport 

can be regarded as being subject to those rules of the GATT as well.30 Therefore, in our 

opinion, the provisions of the GATT are also of relevance for the ensuing legal analysis of 

the HGV transport management instruments at issue which is why they shall be outlined in 

the following. 

Article V of the GATT obliges the signatory states not to hinder traffic in transit by imposing 

unnecessary delays or restrictions; furthermore, traffic in transit is exempt from customs 

duties, all transit duties and other charges imposed in respect of transit, but the territory of 

                                                  
28  Cf. below Part 2 Chapter 2 D. The WTO has also accepted such quotas under the GATS (see WTO 

Background Note by the Secretariat on Road Freight Transport Services, S/C/W/324 of 29 October 2010, 
pp. 21 et seq.). 

29  In the only adopted panel report interpreting provisions of Article V, the WTO Dispute Solution Body has 
considered a Contracting State’s legislation introducing an obligation of trans-shipment of goods in order to 
proceed in international transit as contrary to Article V paragraph 1 (Colombia – Indicative Prices and 
Restrictions on Ports of Entry, Arbitration Report of 27 April 2009, WT/DS366/R, paragraph 7.417). 

30 A similar view is expressed, in particular, in the WTO Background Note by the Secretariat on Road Freight 
Transport Services, S/C/W/324 of 29 October 2010, p. 4; also by Valles, in: Wolfrum, WTO – Trade in Goods 
(2011), Article V paragraph 12. 
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transit may apply charges for transportation or those commensurate with administrative 

expenses entailed by transit or with the cost of services rendered (paragraph 3). 

Furthermore, all charges and regulations imposed by Members must be reasonable having 

regard to the conditions of the traffic (paragraph 4) and non-discriminatory (paragraph 5). 

Since there is no clear definition of what is to be considered as “reasonable transportation 

charges”, one could assume charges that the market is willing to bear as reasonable.31  

Article V paragraph 2 of the GATT supplements the freedom of transit requirements by 

concretising the principle of non-discrimination as it requires that no distinction is made 

based on the flag of vessels, the place of origin, departure, entry, exit or destination, or on 

any circumstances relating to the ownership of goods, of vessels or of other means of 

transport. 

Article XI of the GATT establishes the obligation of the Member States to refrain from 

imposing prohibitions or restrictions other than taxes or other charges on the importation or 

exportation of any product. This covers restrictions on imports or exports implemented at 

the border as well as those applied anywhere else on the transport routes.32 Thus, both, 

Article V and XI of the GATT, aim at securing the free flow of goods, either with regard to 

transit or with regard to import or export. Consequently, any quantitative restriction having a 

limiting effect on the overall commodity flow has to be considered as contrary to those 

GATT rules pending further justification. The scope of application of Article XI of the GATT 

is, however, not as wide as that of Article 34 TFEU since it does not cover measures which 

“only” have an equivalent effect to quantitative restrictions. 

Any measure conflicting with the GATT principles needs to be justified according to 

Article XX of the GATT. As a general principle, such a justification is possible if the 

implementation of said instruments does not lead to arbitrary discrimination between 

countries where the same conditions prevail or is a disguised trade restriction. The 

exceptions under Article XX of the GATT are, therefore, only available for measures that 

are proportionate.33 Similar as under European Union law, a restricting measure can be 

considered as necessary and, thus, justified under this Article if there is no alternative 

measure available which could reasonably be implemented instead and which is not or less 

inconsistent with other GATT provisions. 

In addition, to be justified, the implementation of an instrument must be necessary to 

protect human, animal or plant life or health (Article XX (b) of the GATT). Alternatively, an 

instrument would be justifiable if it is (i) implemented as a measure relating to the 

conservation of exhaustible natural resources and (ii) if such measures are made effective 

in conjunction with restrictions on domestic production or consumption (Article XX (g) of the 

GATT). The exhaustible resources include the natural environment as this term has to be 

                                                  
31 Valles, in: Wolfrum, WTO – Trade in Goods (2011), Article V paragraphs 19 et seq. 
32 Cf. WTO Dispute Settlement Body, India – Measures Affecting the Automotive Sector, Report of the Panel of 

21 December 2001, WT/DS146/R, WT/DR175/R, paragraph 7.254 et seq. with further references. 
33 Appellate Body, United States – Import Prohibition of Certain Shrimp and Shrimp Products, Report of 

12 October 1998, WT/DS58/AB/R, paragraph 156. 



 

25/154 

interpreted in light of contemporary concerns of the community of nations about the 

protection and conservation of the environment.34 

Trade facilitation is one of the topics currently being negotiated by WTO Members. In these 

negotiations WTO Members are tasked to clarify and improve, inter alia, relevant aspects of 

Article V of the GATT. There are different proposals for a negotiating text by which the 

scope of this Article would be modified and the definition of traffic in transit changed.35 

Among those are, for example, proposals seeking to introduce transit documentation so as 

to allow Member States to implement transit quotas to meet objectives by the modal split;36 

such changes would limit the freedom of admission to transit. Concerning the admissible 

charges on transit traffic, proposals to the on-going negotiations tend in different directions: 

some proposals seek to establish specific parameters to limit charges to the approximate 

administrative expenses entailed or the cost of the transit service rendered. Other 

proposals aim to introduce the option to levy transit fees and charges. Contrarily, to our 

knowledge no proposal does specifically deal with the clarification of the term 

“transportation charge” under Article V paragraph 3 of the GATT in terms of a permissible 

inclusion of external costs within road charging without further recourse to Article XX of the 

GATT. 

B. Alpine Convention and Transport protocol aim at similar objectives 

The Alpine Convention is an international treaty on the protection and for the sustainable 

development of the Alps, which was signed by eight countries37 and the EU; the 

accompanying Transport protocol was signed by all Contracting Parties, but has not been 

ratified by Switzerland, Italy, Monaco and the EU yet. The still pending ratification causes a 

lack of legal effect in the respective states and the Union, nonetheless the protocol may be 

consulted for the interpretation of transport related actions.38 

The objectives and the principles of the Alpine Convention and more specific of the 

Transport protocol are basically in line with those of the Follow-up Zurich Process.39 As 

regards the transport area, the Convention’s objective is to reduce the negative effects and 

dangers of intra-Alpine and transalpine transport by transferring especially freight transport 

to rail, in particular by creating appropriate infrastructures and incentives in line with market 

principles. Accordingly, the Transport protocol provides for a framework for all modes of 

                                                  
34 Cf. Appellate Body, United States – Import Prohibition of Certain Shrimp and Shrimp Products, Report of 

12 October 1998, WT/DS58/AB/R, paragraph 129. 
35 Cf. Draft Consolidated Negotiating Text of 7 October 2011, TN/TF/W/165/Rev.11. 
36 Cf. Bizumuremyi E., WTO Negotiations on Trade Facilitation, Enhancing The Africa’s Participation In The 

WTO Negotiations, Expert Meeting Nairobi, 7-8 September 2009 Organized by UNECA, pp. 10 et seq.; 
Czapski W., Freedom of Transit in Light of the Report by the WTO Dispute Settlement Body, IRU Dinner for 
the Missions Accredited to WTO, Geneva 2009, pp. 6 et seq. 

37 I. e. Austria, France, Germany, Italy, Liechtenstein, Monaco, Slovenia and Switzerland. 
38 Cf. Opinion Advocate General Jacobs of 11 July 2002, Case C-112/00 Schmidberger [2003] ECR I-05659, 

paragraphs 3, 108. 
39 This common ground of the two initiatives has been explicitly considered in the “Action Plan on Climate 

Change in the Alps” adopted by the Xth Alpine Conference. 
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transport to ensure sustainable mobility and environmental protection based on the 

precautionary principle, the preventive principle and the “polluter pays”-principle, hence, in 

essence, the same principles as laid down in Article 191 paragraph 2 TFEU. According to 

the protocol, the Contracting Parties undertake to pursue a sustainable transport policy 

which will inter alia (i) ensure the movement of intra-Alpine and transalpine transport at 

economically bearable costs by increasing the efficiency of transport systems and 

promoting modes of transport which are more environmentally-friendly and more economic 

in terms of natural resources, and (ii) ensure fair competition between modes of transport. 

Even more specific, in order to ensure sustainability, it obliges the Contracting Parties to a 

transport management that inter alia (i) optimises the use of existing transport systems and 

infrastructures in the Alps and charges external and infrastructure costs to polluters in line 

with the damage caused; (ii) encourages the transfer of the carriage to more 

environmentally-friendly means of transport and to intermodal transport systems. The 

Contracting Parties further agreed to apply the “polluter pays”-principle and to support the 

establishment and use of a system to calculate infrastructure costs and external costs to 

influence the routing of transport by taking greater account of the real costs of the various 

transport modes. The pursued aim is to gradually introduce transport-specific charging 

systems to cover such real costs in an equitable manner.  

C. EU-Switzerland Transport Agreement 

The EU-Switzerland Transport Agreement (SR 0.740.72) lays down the principle of free 

choice of mode of transport (Article 1 paragraph 2 and Article 32 indent 2), the prohibition 

of quantitative restrictions (Article 32 indent 3) as well as the principle of non-discrimination 

(Article 1 paragraph 3). Furthermore, it contains the principle of proportionality in the 

imposition of charges relating to transport costs, the ban of unilateral quantitative 

restrictions (Article 32) and a detailed set of rules on the implementation and calculation of 

road charges. Road charges under the Agreement are defined widely as taxes on vehicles, 

taxes on fuels and fees for the use of the road network (Article 38 paragraph 2). As of 

1 January 2005, Switzerland is to apply a tax on vehicles differentiated according to the 

principles set forth in the Agreement. The level of charge setting being reportedly one of the 

main points of controversy during treaty negotiations40, the maximum sum of the charge for 

the most polluting category is not to exceed CHF 380 per crossing of the Alps (Article 40 

paragraph 4). A part of not more than 15% of this charge may be made up of toll fees for 

the use of specialised Alpine infrastructure (Article 40 paragraph 5). The maximum level of 

charges is reviewed by the Joint Committee every two years and may be adjusted to the 

level of inflation in Switzerland (Article 42). Finally, the Agreement allows for the levying of 

charges on road traffic the internalisation of external costs (Article 37). 

The principle of free choice of mode of transport is of very limited extent. If it has any legal 

significance at all, it grants only the free choice to use the different, already existing traffic 

                                                  
40 Weber, R., Alpentransitbörse im europarechtlichen Fadenkreuz, AJP/PJA 2008, pp. 1213, 1217. 
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infrastructures. The principle therefore has no further legal relevance that would go beyond 

the principle of proportionality.41 

The maximum charge for an Alpine transit trip as determined by the Agreement is 

compulsory under any point of view. Switzerland is not allowed to charge higher fees for 

the transalpine traffic than defined by the Agreement. According to a Swiss Federal 

Supreme Court ruling, the heavy goods vehicle fee currently applied in Switzerland does 

not exceed the full amount agreed to by the Joint Committee. Since the actual amount of 

the fee is set to CHF 290, there remains a small scope to the maximum amount of 

CHF 325. 

D. Further international and multilateral agreements of relevance 

The European Economic Area Agreement (EEAA) extends the acquis communautaire of 

the EU to the Member States of the EEA. Most of the European Union law relevant for the 

implementation of the instruments under review is also valid in the EEA, including the EU 

primary law. Insofar as not all EU secondary law is adopted by the EEA Joint Committee 

(Articles 98, 102 EEAA), the major legal frame regarding heavy goods vehicles is of EEA 

relevance. This concerns especially the free movement of goods (Article 11 EEAA), the 

Council Regulation (EC) No 1072/2009 and the Amended-Eurovignette-Directive. 

The European Free Trade Association (EFTA) is a free trade area for the free movement of 

goods under the terms of Article XXIV of the GATT. The same applies for all the free trade 

agreements that the EFTA states have concluded with non-EU Member States. Therefore, 

these agreements repeat the general obligations of the signatory states under the GATT. 

These free trade agreements have to be interpreted in line with the above mentioned 

principles of the GATT; consequently, the above mentioned considerations apply. 

The International Transport Forum (ITF) carries on the transport licenses initially issued by 

the European Conference of Ministers of Transport (ECMT). These transport licences are 

multilateral licences for the international carriage of goods by road. The quota is equivalent 

to the number of licences made available every year to an ECMT Member Country. The 

ECMT licences are relevant for international transport of goods by road between ECMT 

Member Countries if one of the respective countries is neither one of the Member States of 

the European Economic Area nor Switzerland. In contrast, the Community licence 

guarantees access to the market of the carriage of goods by road concerning international 

transport between Member Countries of the EEA among themselves as well as transport 

between EU Member States and Switzerland. 

The Stabilisation and Association Agreements (SAA) between the EU and the Western 

Balkan countries are based on the gradual implementation of a free trade area and reforms 

designed to achieve the adoption of EU standards with the aim of moving closer to the EU. 

The Agreements focus on the core elements at the heart of the EU internal market, inter 

                                                  
41 Epiney, A. / Heuck, J., The Swiss Approach to Mountain protection and its relation to European law: comple-

mentarities or conflict?, IV.4.a; Weber, R., Gutachten Alpentransitbörse (2007), pp. 4 et seq. 
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alia the free movement of goods and the common transport policy. The SAA are tailored to 

the specific circumstances of each country. However, each agreement is intended to have 

the common purpose of achieving a formal association with the EU after a transitional 

period through implementation of the same core obligations. 

As regards transport, the SAA envisage, inter alia, an unrestricted access of Western 

Balkan transit traffic through the Union. The agreements set forth that if the Union 

establishes rules aiming to reduce pollution caused by HGVs registered in the EU a similar 

regime shall apply to HGVs registered in the Contracting State that wish to circulate in the 

Union. The Parties shall further refrain from taking any unilateral action that might lead to a 

discrimination between Union and Western Balkan carriers or vehicles. Each Party shall 

further take all steps necessary to facilitate road transport. In addition, the Parties shall 

seek to develop a system for regulating future road transport market access. Finally, as 

regards road transport, Parties shall reach agreement on progressively aligning taxation of 

heavy goods vehicles as well as tolls and other charges levied on transport operations in 

order to eliminate distortions of competition and user discrimination. The SAA agreements 

serve thus the EU strategy laid down in the White Paper 201142 to develop an ever closer 

cooperation framework to extend the Union’s transport and infrastructure policy to its 

immediate neighbours with a view of a better market integration. 

In a nutshell, the respective agreements mirror consequently, in a form of pre-stage, the 

obligations of the Member States under the Union’s primary and secondary law, but do 

consequently not go beyond such legislative provisions. 
  

                                                  
42 White Paper “Roadmap to a Single European Transport Area – Towards a competitive and resource efficient 

transport system”, COM(2011) 144 final. 
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Chapter 3: National laws of the Participating States 

Due to its international dimension, the main principles and the dominating regimes of HGV 

transport are discussed and fixed on the European and international plane. Thus, HGV transport 

is today, to a considerable extent, governed by European Union legislation as well as the 

international treaties and agreements described in the previous chapters – limiting the 

discretionary freedom and residual competences of national legislatures to implement unilateral 

measures noticeably. This being said, any heavy traffic management instrument implementation 

must, of course, respect the relevant constitutional law provisions and principles of the six 

Member States participating in the Follow-up Zurich Process and needs to comply with applicable 

domestic legislation, concession systems and bilateral agreements in place. Taking on board the 

specific input of the Advisory Board on national peculiarities and/or diverging areas of interest to 

be duly reflected within the Report, the respective national provisions of particular relevance shall, 

hence, be briefly outlined below – by this means rounding off the overview on the applicable legal 

frame. 

A. Austria 

I. Constitutional Rights 

1. Freedom of occupation 

Article 6 of the Austrian Basic Law 1867 (Staatsgrundgesetz, StGG) protects the freedom 

of occupation, securing every kind of economic and gainful activity from state intervention. 

On account of the ban on discrimination in Article 18 TFEU, this fundamental right applies 

to all Union citizens. Limitations in the free use of Alpine transit roads infringe upon the 

freedom of occupation. In order to legally assess the restrictive measure, it is important to 

ascertain whether it restricts the entry into the profession or its practice. 

Infringements of fundamental rights require a justification based on an act of parliament. 

Legal acts that infringe upon the freedom of occupation are permissible only if they are 

made necessary by public interest, suitable and adequate for target achievement and 

altogether objective. 

In assessing restrictive measures, the Constitutional Court grants the legislator a wide 

margin of discretion. The implementation of a concession system for the Alpine transit 

traffic, for example, can encourage the shift of freight traffic from road to rail. The 

Constitutional Court has acknowledged the operational capability and profitability of the 

Austrian Federal Railways as a valuable goal. The transport of goods by the use of the 

railways causes considerably less pollution in many ways (such as air pollution through 

emission of harmful substances, noise, health dangers) than the use of heavy duty 

vehicles.43 

                                                  
43 Constitutional Court ruling No. 11483/1987. 
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2.  Principle of non-discrimination and proportionality 

The Austrian principle of non-discrimination (Article 7 Federal Constitutional Act, Article 2 

StGG, Article 66 St. Germain Treaty) compels the state to treat equal things equally and 

unequal things unequally, depending on the specific character of the concerned object. 

Austrian constitutional theory additionally construes a general principle of objectivity from 

the non-discrimination principle.44 

The principle of proportionality generally gives the legislator a wide margin of appreciation, 

but still requires suitability, necessity and adequacy of measures. The Constitutional Court 

refuses to deduce a principle of equivalence. It also is a characteristic of Austrian 

constitutional law that the principle of proportionality is not relevant to public fiscal charges 

organised as private fees. 

3. Right to property 

Article 5 StGG and Article 1 of the Protocol No. 1 to the ECHR protect the right to property. 

The right to property can be affected if an act of public law imposes a duty of payment.45 

Charges are prohibited if they have “confiscatory effects”,46 meaning that they put an 

excessive burden on the taxable person and, thus, fundamentally undermine his financial 

situation.47 

II. Legislative acts in the field of road transport 

The Federal Law on Roads (Bundesstraßengesetz) guarantees public access to roads. The 

levying of tolls or user charges does not violate the principle of public access because the 

imposition of such payment duties does not concern the permission to use the roads,48 

whereas a regulation distributing the rights to use roads would violate the guarantee of 

public access. 

The Austrian toll system, which is essentially regulated in the Federal Law on Road Tolls 

(Bundesstraßen-Mautgesetz, BStMG), imposed the duty to pay a toll for the use of federal 

roads with motor vehicles on motor vehicle drivers and license holders (Section 1 and 4 

BStMG). The Federal Law on Road Tolls, which basically implements the Directive 

1999/62/EC, provides for the levying of distance-based tolls and time-based user charges. 

Heavy duty vehicles weighing over 3,5 tonnes must pay a distance-based toll (Section 6 

BStMG). The Motorway and Clearway Financing Limited Liability Company (ASFINAG) 

holds the right of usufruct on all federal roads.49  

                                                  
44  Representational: Berka, W., Die Grundrechte (1999), p. 504. 
45 Fundamentally: Constitutional Court ruling No. 1305/1930. 
46 Constitutional Court ruling No. 9750/1983. 
47 Korinek, K., in: Korinek, K. / Holoubek, M., B-VG, Article 5 StGG paragraph 41. 
48  Mayer, T., in: Poier, K. / Wieser, B., Steiermärkisches Landesrecht (2010), Volume 3, 2010, p. 471. 
49 Section 2 ASFINAG-Ermächtigungsgesetz 1997, Law Gazette I No. 113/1997, Article I. 
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As regards emission trading to tackle harmful CO2 emissions, the EU ETS is implemented 

into Austrian law by the Emission Certificates Act (Emissionszertifikategesetz) which is in 

force since May 2004, but only regulates special installations and does not yet refer to 

heavy road traffic. 

B. France 

I. Constitution 

1. Freedom of movement 

The constitutional principle of freedom of movement is part of the individual freedoms 

protected by Article 4 of the Declaration of Human Rights of 26 August 1789 (DHR). It was 

acknowledged as a principle of constitutional value by the Constitutional Court.50 It asserts 

that anyone has the liberty to travel on the territory and to leave this territory51. 

2. Freedom of commerce and industry 

The freedom of commerce and industry is part of the individual freedoms protected by 

Article 4 of the DHR. This liberty contains the freedoms of enterprise, exploitation and 

competition. The freedom of enterprise was acknowledged as a principle of constitutional 

value by the Constitutional Court.52 It relates to the possibility for anyone to create or 

acquire a business and exercise an activity of his choice. 

3. Property right 

The property right is part of the individual freedoms protected by Articles 2 and 17 of the 

DHR. According to Article 17 of the DHR since the property is a sacred and inviolable 

principle, no one can be deprived from it save when required by public necessity legally 

established and subject to a fair and prior indemnity. 

4. Principle of equality 

The principle of equality is defined in Article 1 DHR according to which men are born and 

remain free and with equal rights. Social distinctions may only be founded on common 

utility. 

                                                  
50 Decision n°79-107 DC of 12 July 1979. 
51 Decision n°93-325 of 13 August 1993. 
52 Decision n°81-132 DC of 16 January 1982. 
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II. Relevant legislative acts 

1. Roads Code and the principle of gratuitousness 

As a general principle, the use of the roads public domain is free.53 However, according to 

the Constitutional Court, a payment principle for the use of these roads may be enacted by 

law.54 

Several exceptions to the principle of gratuitousness are found in the Roads Code (Code 

de la Voirie Routière) and are summarised in Annex II to this Report. 

Another restriction to the principle of gratuitousness may be found in the recently set-up 

eco-tax applicable to HGV, aimed at charging hauliers for the use of mainly highways and 

national roads not comprised in the networks of public service concessions (the “French 

Eco-tax”).55 

2. Customs Code  

The French Eco Tax provisions applicable to the whole territory, which are integrated in the 

Customs Code, will enter into force on 31 December 2011.56 The French Eco Tax will be 

applied to HGV above 3,5 tonnes circulating on the highways and national roads to the 

exception of (i) the roads already subject to tolls and (ii) the itineraries which do not belong 

to the trans-European network and where the level of traffic is particularly low; it will also be 

applied on the roads belonging to local authorities if there is a traffic diversion risk on such 

roads. 

3. Further acts of legislation 

Other acts which have been reviewed for the legal analysis include the following:  

 acts transposing the Eurovignette-Directive into French law, mainly law n°2010-788 

dated 12 July 2010 (now inserted in articles L.119-5 et seq. of the Roads Code), 

decree n°2008-411 dated 29 April 2008; 

 acts transposing the EU ETS into French law (now inserted in articles L.229-5 and 

R.229-5 et seq. of the Environmental Code). 

                                                  
53 This principle is considered as a “Principe Général du Droit”, i. e. a principle to which only a law may bring 

exceptions CE, 22 janv. 1991, Cne Bagnières-de-Luchon. 
54  Decision n° 79-107 DC of 12 July 1979.  
55  Article 27 of Statute of 5 January 2006 for an experimental application in Alsace Region (Loi n°2006-10 du 

5 janvier 2006 relative à la sécurité et au développement des transports), and Article 153 of the Finance Act 
for 2009 (Loi n° 2008-1425 du 27 décembre 2008 de finances pour 2009) at a national level. The latter has 
been enacted but has not been implemented yet. 

56  The ensuing legal analysis does, thus, not include the already existing Eco Tax provisions specifically 
applicable to the Alsace region before that date. 
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III. Obligations towards other legal entities 

Parts of the highway network in the French Alpine territory are operated under a public 

service concession contract (concession de service public); classically, the operator is in 

charge of building, financing, operating and maintaining the infrastructure; in consideration, 

it is remunerated by way of tolls applied to the infrastructure users to cover the 

infrastructure costs.  

IV. Relevant bilateral agreements 

Further, two types of bilateral agreements are of relevance for the study at hand: bilateral 

agreements organising authorisations and quota systems for the use of roads by hauliers, 

and bilateral agreements between France and Italy relating to the construction and 

operation of the Frejus and Mont Blanc cross border tunnels57. 

C. Germany 

I. Constitutional law 

1. Freedom of occupation and justified restraints 

Among the fundamental rights laid down in the German Basic Law (Grundgesetz, GG), the 

occupational freedom pursuant to Article 12 GG is of particular importance for the analysis 

of legal instrument compliance. According to the jurisprudence of the Federal Constitutional 

Court, one has to distinguish three levels when examining a restriction of the freedom of 

occupation: restrictions can affect either the (higher) level of admission to a profession or 

the (lower) level of occupational practice, whereby the conditions of admission can again 

be either of (lower) subjective or (higher) objective nature. As regards a possible 

justification of a restraint, a measure of a higher level of restraint only meets the principle of 

proportionality if the envisaged dangers cannot be combatted with a measure of lower 

level. Still, measures affecting only the occupational practice must meet the principle of 

proportionality as well, even though the legislator is granted a wider margin of discretion in 

this respect. From a German law perspective, the principle of proportionality basically 

addresses the same aspects and stipulates similar requirements for constraining national 

measures to those that have been introduced and explained in more detail in the European 

Union law context.58 

2. The freedom of competition granted by the Basic Law 

In addition, the constitutional freedom of competition shall protect against unjustified 

measures adopted by the legislator or a public authority, e. g. in the form of exemptions, 

                                                  
57  Agreement between France and Italy dated 23 February 1972 as amended from time to time relating to the 

Frejus tunnel and published by decree n°73-521 dated 28 May 1973, agreement between France and Italy 
relating to the Mont Blanc tunnel dated 24 November 2006 and published by decree n°2008-1041 dated 
9 October 2008, and agreement between France and Italy relating to the modalities of reopening of the Mont 
Blanc tunnel to HGV dated 10 and 29 April 2002 and published by decree n°2002-918 dated 31 May 2002. 

58 See above Part 2 Chapter 1 A. 
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subsidies or other promotive measures granted to competitors. In such cases, the freedom 

of competition is closely linked to the principle of equality. 

3. The principle of equality prohibits unjustified discrimination 

The principle of equality, which prohibits any unjustified discrimination, is granted by the 

catch-all clause of Article 3 paragraph 1 GG. Particularly in respect of public charges, 

Article 3 paragraph 1 GG requires that the criteria as well as the rates of the charges must 

be chosen and differentiated in such a manner that the different extension of the benefit 

granted to the respective payer is taken into account. 

4. The principle of proportionality sets specific limits as regards public charges 

As regards the implementation of public charges, the constitutional law in general grants 

the legislator a broad scope for choice and arrangements. However, certain limits to the 

levying of charges and rate setting can be derived from the fundamental rights, in particular 

with regard to the effects that a charge may have on the exercising of constitutional 

freedoms. Additionally, limits to the calculation of public charges are set by the principle of 

equivalence, a specification of the principle of proportionality: a public charge must always 

keep an adequate relation to the value of the public benefit for which it is levied, whereby 

the value is mainly determined by the required public expenses. A public charge 

implemented to control a behaviour loses its fiscal nature if it does not obey to this 

principle, but significantly exceeds the value of the granted benefit. 

II. Relevant legislation 

1. The German HGV-toll system established by the Federal Road Toll Act 

The applicable German law on road haulage is noticeably influenced by European transport 

law. Accordingly, the Federal Road Toll Act (Bundesfernstraßenmautgesetz, BFStrMG) 

implements the Eurovignette-Directive and provides, namely, for the levying of a distance 

related toll being varied according to the number of axles and the vehicle’s emission 

category and affecting all heavy commercial vehicles with a maximum permissible laden 

weight of at least 12 tonnes (the so-called LKW-Maut). The Act further determines the 

roads liable within the system – besides the motorways about 1000 km of national 

highways – and regulates operational aspects like the mode of toll charging. It enables a 

differentiation of the toll rate according to the time of use and the individual sections, but, so 

far, this option has not been exercised. 

Being the competent national authority in charge, the Federal Office of Freight Transport 

(Bundesamt für Güterverkehr) is authorised to confer the installation as well as the 

operation and some aspects of the supervision of the toll system to a private undertaking or 

to mandate such an undertaking. On this basis, the international consortium Toll Collect 

GmbH has been mandated based on a public-law contract to operate the German toll 
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debiting system.59 Thus, the toll debiting is based on contracts under civil law concluded 

between Toll Collect GmbH and the debtors, whereas the legal relationship between the 

authority in charge and the debtors concerning the toll levying as such is regulated by 

public law. 

2. Further provisions of relevance 

Further legislative acts on road transport which are of relevance for the study at hand 

include: 

 Federal Highway Act (Bundesfernstraßengesetz); 

 Road Haulage Act (Güterkraftverkehrsgesetz). 

The EU ETS has been implemented by the German Greenhouse Gas Emission Allowance 

Trading Act (Treibhausgas-Emissionshandelsgesetz, TEHG). In a wider sense, the Federal 

Pollution Protection Act (Bundesimmissionsschutzgesetz, BImSchG) serves to protect 

against harmful environmental effects caused by air or noise pollution, agitations or similar 

incidents and to prevent environmental damage.  

D. Italy 

I. Constitutional law 

The main source of Italian law is the Constitution of the Republic approved by the 

Constituent Assembly on 22 December 1947. 

The Constitution provides various principles that may apply to transport regulation. In 

particular, pursuant to Article 16 every citizen has the right to reside and travel freely in any 

part of the country, except for the general limitations as may be established by law for 

reasons of health or security. No restriction may be imposed for political reasons 

(paragraph 1). Furthermore, every citizen is free to leave the territory of the Republic and 

return to it, notwithstanding any legal obligations (paragraph 2). This provision has to be 

read in light of Article 21 TFEU.60  

The above mentioned provisions lay down Italy’s obligation to provide its citizens and EU 

citizens with the appropriate infrastructure for the movement of persons and goods, not 

only within the country, but also in relation to the entrance and exit from the country.  

Another relevant constitutional principle, for our purposes, is the recognition of private 

economic initiative, provided for in Article 41 of the Constitution; this provision justifies the 

intervention of the State in the determination of strategic choices concerning the necessary 

infrastructure for the realisation of a complete and modern viability system on the national 

territory, by balancing private economic initiative (in relation, for example, to those persons 

                                                  
59 For more details see Notification of 23 December 2004, Bundesanzeiger 2004, p. 24744. 
60 See above Part 2 Chapter 1 A. 
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that intervene in the realisation phase of the above infrastructure and their subsequent 

management) with the public and social interest pursued by the public administration.  

Article 9 paragraph 2 of the Constitution, in particular, safeguards natural landscape and 

the historical and artistic heritage of the Nation, where “natural landscape” has to be 

intended not only to mean natural beauties and views, but also the broader notion of 

natural environment as modified by human intervention.  

II. Relevant legislation and regulations in the field of transport 

Concerning the realisation of strategic infrastructure, Law no. 443 dated 21 December 

2001, providing for the delegation to the government on infrastructure and strategic 

productive settlements and other interventions for the re-launching of productive activities, 

sets the necessary criteria for identifying the infrastructure works of national interest.  

With reference to the legal regime of infrastructure, Article 822 of the Italian Civil Code 

specifies that roads and highways […] if they are property of the State, are part of the 

public demesne (paragraph 2). The following Article 824 specifies that roads and highways 

if belonging to provinces or municipalities are subject to the regime of the public demesne. 

In particular, highways differ from the other roads due to their technical characteristics that 

allow for a fast and secure transit of vehicles. Such communication ways, in the absence of 

any legislative provision in this sense, may be for free or require payments. The majority of 

Italian highways are subject to the payment of appropriate fees that vary according to the 

size of the vehicle and the distance undergone. 

Italy implemented the Eurovignette-Directive by the Legislative Decree 25 January 2010, 

n. 7. 

III. Other relevant fields of legislation 

In the above mentioned legal framework it is also important to consider the provisions 

regulating the access to the profession of haulier in Italy. The relevant provisions are 

contained in EU Regulation No. 1071/2009 that provides for general rules on the conditions 

to be respected in order to exercise the activity of haulier. 

As regards the EU ETS, Italy implemented the 2003 Directive as amended by Directive 

2004/101/EC by the Legislative Decree of 4 April 2006, no. 216. 

IV. Obligations towards other legal entities  

ANAS – Azienda Nazionale Autonoma delle Strada, a public limited company, is in charge 

of the control and the managing of the state roads and highways. ANAS manages the road 

network in force of a concession with a fifty year duration pursuant to Law no. 296 dated 

26 December 2006. The concession provides for the conditions for the concession to third 

parties for the construction and exercise of the highways. 
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Despite the issuance of laws which have impacted the ANAS structure, the system of 

construction/management of the highways has remained, in its substance, unchanged. The 

construction/management of the highways can be carried out directly by ANAS S.p.A. in 

force of its concession or, through the concessions that the same ANAS attributes to third 

parties as a result of public tender procedures. 

With specific reference to the management of the highways, it is important to note that such 

service implies the carry out of several ancillary services, for example, the service of 

collection of the toll fees. Further, the ancillary services can be carried out directly by ANAS 

S.p.A. or by third parties concessionaires of the services. 

The major concessionaire of highway sections in Italy is Autostrade per l’Italia S.p.A. 

(wholly owned by Atlantia S.p.A.) pursuant to a concession with a duration of thirty years 

signed in 2008. 

The circumstance that the concessions normally have a duration of over ten years can be 

relevant for the application of the Amended-Eurovignette-Directive. The EU provision, in 

fact, provides differently for the possibility to recover, through the toll, the costs of 

construction, reparation and maintenance of the infrastructure, according to whether the 

construction was carried out before or after 30 June 2008. 

Further concessionaires, amongst others, are: Autostrada dei Fiori S.p.A. (Liguria), SITAF 

S.p.A. (Piemonte), SITMB S.p.A. (Valle d’Aosta), Società Italiana Traforo Gran San 

Bernardo S.p.A. (Valle d’Aosta), Autostrada del Brennero S.p.A. (Trentino Alto Adige) and 

Autovie Venete S.p.A. (Friuli Venezia Giulia). 

On this point, it is important to note that the management of each section of the highway is 

attributed to one company (for obvious reasons of uniformity and efficiency reasons) which 

therefore is in a monopoly position with reference to the relevant highway section. 

In relation to ancillary services, the Italian Competition Authority has intervened in several 

occasions underlining the need to terminate the abuse of dominant position by the few 

concessionaires and to open up free competition in the sector.61  

V. Relevant bilateral agreements 

Italy signed at least 28 Bilateral Agreements62 with other countries in the matter of transport 

– both road and maritime. The analysed treaties afford that foreign vehicles – both hauliers 

or coaches – may enter into the Italian territory and cross the nation on the condition that 

they have obtained a prior specific permit. 

                                                  
61 Italian Competition Authority Decision no. 4457 dated 28 November 1996; Italian Competition Authority 

Decision no. 4045 dated 4 July 1996. 
62 Listed in Table 1 under Annex III. 
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Each bilateral treaty specifies the procedure to obtain the authorisation. Usually such 

document is issued by a Joint Commission, composed by members of each contracting 

party. 

A relevant part of the above mentioned Bilateral Agreements contains different provisions 

which exclude the prior request of a permit for road transport in order to cross or pass the 

Italian territory. 

These elements can be grouped together in three macro categories: 

(i) a list of transport not submitted to any permit – pursuant to the First Council 

Directive of 23 July 1962 on the establishment of certain common rules for 

international transport (carriage of goods by road for hire or reward)63; 

(ii) an exemption for the transport in transit, defined as those performed with the 

destination or from a third country and passing through the territory of the other 

contracting party without any loading or unloading of goods on such territory64; 

(iii) agreements which provide that each Party shall permit the entry into its territory of 

vehicles registered in the territory of the other Contracting Party in temporary 

exemption from customs duties without restrictions and prohibitions on the 

condition that they are re-exported65. 

On the matter of road transport, there are two acts other which deserve to be reported. The 

first is the Agreement on the mutual rules on the cross-border carriage of passengers and 

goods signed between Italy and San Marino on 7 May 1997, providing that the transport of 

goods between the two countries, including transit through their territories, made by a 

company with registered office in the territory of either Contracting Party shall not be 

subject to authorisation (Article 9). The second is the Exchange of notes for the joint 

management of the “flowers motorway” (Autostrada dei fiori), signed with France on 

14 December 1972 and entered into force the same day, which proscribes to use freight 

vehicles whose mass exceeds 3,5 tonnes fully loaded whose emissions are Euro 0 

(Article 3, lett. J). 

In addition, it should be briefly mentioned that there are 37 bilateral agreements signed 

between Italy and European nations or countries with access to the Mediterranean Sea66 

which, in our opinion, do not contain any provision affecting the three instruments. 

For the sake of completeness, please note that the database of the Italian Ministry of 

Foreign Affairs contains specific agreements in the field of transport which have not been 

classified since they are not available for the consultation in electronic format.67 

                                                  
63 Listed in Table 1 under Annex III, specified by letter A. 
64 Listed in Table 1 under Annex III, specified by letter B. 
65 Listed in Table 1 under Annex III, specified by letter C. 
66 Listed in Table 2 under Annex III. 
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E. Slovenia 

I. Constitutional law 

The Slovenian rules on transportation policy are governed by the EU law, international 

treaties and bilateral agreements68, laws, regulations and national based general legal acts. 

The EU law is of fundamental importance as, in principle, legal acts and decisions adopted 

within the EU are directly applicable in Slovenia in accordance with the legal regulation of 

the EU (Article 3a of the Constitution). In principle, the EU law solely defines the mode of 

incorporation of the EU legal sources into the Slovenian legal system, the (direct) 

applicability and (direct) effect of the EU legal acts/rules, and their hierarchic position within 

the Slovenian legal system. 

Other (non-EU) international legal sources69 are also important, especially international treaties. 

Certain binding international treaties are incorporated into the Slovenian legal system by 

way of ratification (Article 8 of the Constitution). The ratification can be performed by the 

National Assembly or by the Government,70 but there is an important difference within the 

hierarchy structure of legal sources. Namely, international treaties ratified by the National 

Assembly are placed “above”, and international treaties ratified by the Government are 

placed “below” statutory laws.71 However, the Constitution remains “above” any 

international treaty except the EU treaties (Article 153 of the Constitution). The 

Constitutional court, inter alia, supervises constitutionality and legality within the Slovenian 

legal system. 

For the purpose of the study at hand, the core constitutional provisions – that are closely 

linked to the transportation policy and law – are especially: 

 Principle of primacy or supremacy of the EU law (Article 3a of the Constitution); 

 Incorporation of international law and its position within the Slovenian legal system 

(Articles 8 and 153 of the Constitution); 

 Principle of equality / non-discrimination (Articles 14 and 22 of the Constitution); 

 Principle of healthy living environment (Article 72 of the Constitution); 

                                                                                                                                                            
67 Listed in Table 3 under Annex III. 
68 See Annex IV. 
69 Such as international treaties, international customs and general principles of law recognised by civilised 

nations. 
70 In the process of ratifying a treaty, the Constitutional Court, on the proposal of the President of the Republic, 

the Government or a third of the deputies of the National Assembly, shall issue an opinion on the conformity of 
such treaty with the Constitution. The National Assembly is bound by the opinion of the Constitutional Court 
(Article 160 of the Constitution). 

71  The international treaties ratified by the Government are ”above” regulations and other general legal acts. 



 

40/154 

 Principle of the free enterprise (freedom to conduct business) and protection of 

competition (Article 74 of the Constitution); 

 Right to impose taxes and other charges by law (Article 147 of the Constitution). 

II. Relevant legislative acts 

Besides these fundamental principles of the Slovenian Constitution, there exists an array of 

legislative acts of parliament, statutory regulations and regulatory orders in the field of 

transport, of tolling as well as in other fields, some of which are more and some less 

relevant for the implementation of ACE, AETS or TOLL+ in Slovenia.  

1. Legislation and regulations in the field of transport 

Relevant legislative acts and regulations in the field of transport include: 

 Resolution on Transport Policy of the Republic of Slovenia; 

 Roads Act; 

 Road Transport Act; 

 Act of Rules in Road Transport; 

 Resolution on National Development Projects for the period from 2007 to 2023; 

 Railway Transport Act and other regulations. 

2. Core Slovenian acts and regulations on tolling 

In Slovenia, the Eurovignette-Directive is implemented by:  

 Act on tolls for vehicles the maximum mass of which exceeds 3,5 tonnes;  

 Annual Fee on the Use of Motor Vehicles Act; 

 Public Roads Act (however, note its limited extent of application); 

 the legislation derived from stated acts. 

Other relevant Slovenian acts and regulations on tolling are:  

 Roads Act; 

 Slovenian Motorways Company Act. 

3. Other relevant fields of legislation 

Legislation which does not directly regulate transport issues, but is nevertheless important 

for the project’s purposes relates mainly to the environmental standards and also to some 
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economic incentive issues. Environmental acts and regulations are, in particular, the 

Environmental Protection Act (Zakon o varstvu okolja, ZVO-1) and derivative legislation, 

and the Public-Private Partnerships Act (Zakon o javno-zasebnem partnerstvu, ZJZP). The 

EU ETS, as regulated in the 2003 Directive, is implemented in the Environmental 

Protection Act. 

F. Switzerland 

I. Constitutional obligation to shift traffic from road to rail 

As a constitutional principle, all public roads may be used free of charge. However, the 

Federal Assembly may authorise exceptions by parliamentary act (Article 82 paragraph 3 

Swiss Federal Constitution, Bundesverfassung, BV, SR 101). The Constitution itself 

contains two exceptions: on the one hand, the Confederation is authorised to levy a 

mileage-related or consumption-related heavy goods vehicle fee (Article 85 BV); and, on 

the other hand, a charge for the use of the motorways by motor vehicles and trailers that 

are not liable to pay the heavy goods vehicle fee may be levied (Article 86 paragraph 2 

BV). 

As a means of protecting the Alpine region, the Confederation has to limit transit traffic to a 

level that is not harmful to people, animals and plants or their habitats. The Confederation 

has to take the measures required to secure that transalpine goods traffic from border to 

border is made by rail. Finally, the capacity of transit routes in the alpine region must not be 

increased (Article 84 BV). The objective of protecting the Alpine region from transit traffic 

has to be reached by levying an adequate heavy goods vehicle fee and promoting the rail 

traffic by enhancing its capacities and, thus, increasing its competitive powers. Charges on 

traffic may only be levied according to the constitutional limits of the existing regulation for 

heavy goods vehicles fee and charges on other vehicles. Alternatively, charges can be 

levied as an exception to the general principle of free usage of roads based on a 

parliamentary act and for exactly specified transit routes72. 

The Federal Act of 19 December 2008 on the Transfer of Transalpine Heavy Goods Traffic 

from Road to Rail (Güterverkehrsverlagerungsgesetz, GVVG, SR 740.1) substantiates the 

constitutional objective to shift transalpine heavy goods traffic from road to rail. Article 3 

GVVG lays down a threshold of 650'000 trips per year for transalpine heavy goods traffic 

on the routes specified in Article 2 of the Federal Act of 17 June 1994 on Road Transit 

Traffic in the Alpine Region (Gesetz über den Strassentransitverkehr im Alpengebiet, 

STVG, SR 725.14). This threshold is to be reached no later than two years after full 

operation of the Gotthard basis tunnel. As a measure to reach this aim, the law empowers 

the Federal Council to negotiate and conclude international treaties endorsing an exchange 

system for Alpine crossing traffic (Article 6 GVVG). To enact such an exchange system, the 

                                                  
72  According to the Swiss delegation - drawing on a historic legal interpretation of Article 82 paragraph 3 BV by 

reference to a 1996 working paper of the Federal Office of Justice - the term “transit routes” should in the 
context of Article 84 BV be replaced by the term “bridges or tunnels”. 
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law requires a parliamentary act following said international treaties. However, such a 

system is to be realised in a non-discriminating way according to free market principles. 

II. Heavy Goods Vehicle Fee 

A distance-related heavy goods vehicle fee (HGVF) is levied in Switzerland since 1 January 

2001. This distance-related fee is based on the Federal Act of 19 December 1997 on a 

performance-related Heavy Goods Vehicle Fee (Schwerverkehrsabgabegesetz, SVAG, SR 

641.81). The HGVF is levied with the objective to limit the increase in heavy goods vehicles 

on the road and encourage the shipment of freight by rail (Article 1 SVAG). By levying an 

HGVF, external costs of the heavy goods vehicle road traffic are to be internalised. 

According to its objectives, the proceeds from the HGVF are limited to the maximum 

amount of the uncovered costs of heavy goods vehicles road traffic not covered otherwise 

by other charges or by external benefits of the heavy goods vehicle road traffic taking into 

account the direct costs of the road as well as external costs and corresponding benefits 

(Article 7 SVAG).73 By limiting the HGVF to the balance of the overall road costs, the Swiss 

HGVF differs from the Eurovignette-Directive. 

The SVAG does not exclude the imposition of any other charges to heavy goods vehicle 

traffic. Nevertheless, any amount levied from the heavy goods vehicle traffic has to lead to 

a consequential lowering of the HGVF. 

III. Bilateral Agreements 

In addition to the EFTA Convention and the Free Trade Agreement with the European 

Economic Community, Switzerland currently has a network of 25 free trade agreements 

with 34 partners outside the EU. Most of Switzerland’s free trade agreements are 

concluded together with Norway, Iceland and Liechtenstein in the framework of the EFTA. 

Nevertheless, Switzerland entered various free trade agreements outside the EFTA 

framework as well, as it has been the case of Japan (SR 0.946.294.632) and the Faroe 

Islands (SR 0.632.313.141).74 

Switzerland has also concluded several agreements on road transport of persons and 

goods some of which contain provisions stating an exemption from charges and taxes 

(Agreement between the Swiss Federal Council and the Kingdom of Greece on 

International Road Transportation, SR 0.741.619.37; Agreement between the Swiss 

Federal Council and the Government of the Republic of Bulgaria on International Road 

Transport of Persons and Goods, SR 0.741.619.214). Nevertheless, these agreements 

reserve the payment of road toll. Road tolls are charges for services rendered and, thus, 

limited by the economic value of the service used. Charges above that level cannot be 

classified as road toll. 

                                                  
73 Cf. for the definition of costs Swiss Federal Supreme Court, Judgement of 19 April 2010, ATF 136 II pp. 337 et 

seq. 
74  As these free trade agreements establish a free trade area for the movement of goods among the Member 

States under the terms of Article XXIV of the GATT, the principles mentioned above in Part 2 Chapter 2 D. 
apply. 
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Part 3: Legal compliance of ACE 

Chapter 1: Joint instrument characteristics 

Since they are the factual basis for the ensuing legal analysis, the characteristic features of each 

instrument – as laid down in the ALBATRAS-study and further concretised by the Advisory Board 

– shall be summarised at the beginning of each analysing part. 

Apart from their individual specific features, the three instruments have several joint 

characteristics. Among those is the instruments’ common objective: to master freight transport in 

a sustainable way by reducing the environmental effects of road transport, supporting a modal 

shift from road to rail and improving transport safety. The instruments’ basic commonality is the 

granting of individual “rights” to manage the heavy goods vehicle traffic over the Alpine corridors: 

all three instruments necessitate a passage permit for every heavy goods vehicle having a 

maximum permissible laden weight of over 3,5 tonnes which crosses the “Main Alpine Line”. The 

basic difference between the concepts is the required “currency“ for the purchase of such a 

passage right. 

The geographical scope of the ALBATRAS-study was limited to the Alpine passages situated on 

Alpine arch B+ (i. e. thirteen major crossings between Ventimiglia and Tarvisio, including the 

Tauern-axis).75 The ALBATRAS-study differentiates four scenarios: three scenarios resulting from 

an exclusive application of either one of the instruments on the whole Alpine arch B+ and a 

parallel use of ACE, AETS and TOLL+ on Alpine arch B+ as the fourth scenario (the assumed, 

but not necessary combination being an application of ACE on Swiss/Italian, AETS on 

Austrian/Italian and TOLL+ on French/Italian mountain crossings). An implementation on Alpine 

arch B+ shall also serve as the underlying spatial definition for the legal analysis carried out in 

this study. However, since the implementation of the instruments will not necessarily be limited to 

Alpine arch B+, the project team was advised to examine whether a limitation to Alpine arch B+ 

causes any problems of legal consistency which could be avoided or at least significantly reduced 

by an implementation on the whole Alpine arch C. 
  

                                                  
75 For more details concerning these crossings and their length see the ALBATRAS-study, pp. 59 et seq., 122. 
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Chapter 2: Specific features of ACE 

Within the concept of ACE, the Alpine passage right is granted by limited tradable certificates 

valid for a single HGV Alpine transit trip: every passage over an Alpine crossing which is subject 

to the ACE-system requires an Alpine Crossing Permit (ACP). Such an ACP is created through 

the assignment of a certain number of Alpine Crossing Units (ACU) to the specific vehicle which 

uses the Alpine passage. One ACP entitles the owner to make one Alpine crossing in one 

direction within a certain period of time; it can be converted back into ACUs if it is not used. The 

ACPs are not restricted to one or certain specific passages but valid for all Alpine crossings of 

one country (alternatively of all participating countries) since the instrument is not aimed at 

managing traffic between the different Alpine routes. 

The differentiation between tradable ACUs and non-tradable ACPs shall provide for an additional 

degree of flexibility. Thus, a variable amount of ACUs qualifies for an ACP depending on the 

vehicle’s characteristics (i. e. vehicle type, emission class etc.). The study points out that the 

conversion rate could, theoretically, also depend on the length of the trip, but the ACE-concept 

(as described in the ALBATRAS-study) only envisages such an option to allow exemptions for 

local and short distance transport76 in order to avoid traffic obstruction between nearby economic 

areas on both sides of the Alpine crossings. 

The ALBATRAS-study recommends to express the quantitative targets as a maximum number of 

yearly transalpine HGV-trips per country; the alternative would be to set one common threshold 

for all participating Alpine countries. Although not expressly addressed in the study, these targets 

– which are determined by the countries’ transport policies – must be enforced through the 

restriction of the amount of ACUs available to the hauliers per year. 

According to the study, there was no reason to expect that ACUs run short before the end of the 

trading period, an assumption which stands in conflict with the fact that the quantitative targets of 

this heavy traffic management instrument can only be enforced by a shortage of ACPs (and 

therefore of ACUs as well) compared to the present number of transalpine HGV-trips. 

It is envisaged to allocate the ACUs, which exist in an electronically registered form only, in 

regular (e. g. yearly) auctions and to trade them in two different ways afterwards: on an over-the-

counter (OTC) market or an electronic exchange market; according to the ALBATRAS-study the 

most efficient way of trading is a combination of both. Private companies shall serve as market 

makers and ensure sufficient liquidity. The study suggests a restricted period of validity of the 

ACUs and ACPs accompanied with an overlapping of the periods of consecutive ACUs to provide 

for a controllability of the crossings within the set time period as well as sufficient flexibility for the 

road hauliers (e. g. 15 months of validity and 3 months of overlapping period thereof).  
  

                                                  
76 The suggested maximum travelling distance of local traffic is 40km on both sides of the crossing (plus the 

length of the crossing); the maximum travelling distance of short distance traffic is 150km (including the length 
of the crossing). Load carried and the following empty trip shall be relevant for the qualification as local or 
short distance traffic. 
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Chapter 3: Legal analysis of ACE 

A. Consistency of ACE with EU law 

An implementation of ACE as described in the ALBATRAS-study raises reservations of the 

instrument’s compatibility with the free movement of goods, Article 34 TFEU, which centre 

in particular on its proportionality. Furthermore, certain instrument features are in our view 

not in line with the principle of non-discrimination as laid down in Article 18 TFEU. 

As regards the Union’s secondary law, we see a risk that the Amended-Eurovignette-

Directive provides for an exhaustive harmonisation of the means on how to combat the 

detrimental effects of road freight transport on the road network covered by the Directive 

which also includes mountain areas. Such an exhaustive harmonisation would 

consequently bar Member States to implement alternative traffic management instruments 

other than tolls or user charges. 

I. Compliance of ACE with the free movement of goods 

ACE has the capacity to restrict the free movement of goods within the Union which is 

protected by Article 34 et seq. TFEU constituting one of the core provisions of the EU 

primary law.77 To justify such a restriction on grounds of environmental protection, the 

instrument needs thus to satisfy the proportionality test established by the ECJ. 

1. ACE is capable to hinder intra-Union trade 

Article 34 et seq. TFEU prohibit quantitative restrictions and all measures having equivalent 

effect to imports, exports or goods in transit between Member States. 

a) ACE is not a quantitative restriction in the sense of Article 34 TFEU 

ACE is based on the setting of a threshold, the characteristic aspect of quantitative 

restrictions in terms of Article 34 TFEU, which are defined as measures which amount to a 

total or partial restraint of imports or goods in transit. However, the thresholds to be set 

within the ACE-system are not imposed on the imports or the transit of one or more specific 

goods, but related to the amount of HGV-trips through the Alpine region. Thus, it seems 

reasonable to deny a qualification of ACE as a quantitative restriction in the sense of 

Article 34 TFEU.78 

b) ACE forms a measure having equivalent effect to quantitative restrictions 

According to the jurisprudence of the ECJ, every national measure which is capable of 

hindering, directly or indirectly, actually or potentially, intra-Union trade is considered as a 
                                                  
77 Cf. ECJ Cases C-28/09 Commission v Austria (Inntal II), Judgment of 21 December 2011; C-320/03 

Commission v Austria (Inntal I) [2005] ECR I-09871. 
78 Epiney, A. / Heuck, J., Zur Verlagerung des alpenquerenden Straßengüterverkehrs auf die Schiene: die 

„Alpentransitbörse“ auf dem Prüfstand des europäischen Gemeinschaftsrechts, ZUR 2009, pp. 178 et seq., 
181, are of the same opinion. Weber, R., Alpentransitbörse im europarechtlichen Fadenkreuz, AJP/PJA 2008, 
pp. 1213 et seq., 1215 et seq., does not conclusively qualify ACE in this respect. 
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measure having an effect equivalent to quantitative restrictions even if the measure is 

indistinctly applicable to domestic and imported goods.79 Hence, it is not required that a 

measure is aimed at affecting trade between Member States nor does it actually have to 

affect trade in a restrictive manner. It rather suffices that a measure has the capability to 

hinder the intra-Union trade. Explicitly drawing upon this jurisprudence, the ECJ held in its 

two Inntal-rulings that the contested regulations, which prohibited a category of lorries 

carrying certain goods from using the relevant section of the Austrian Inntal-motorway for 

an indeterminate period, were capable of limiting trade between Member States and 

therefore held that the imposed sectorial traffic ban was a measure having equivalent effect 

to quantitative restrictions since it forced the undertakings to seek alternative transport 

solutions.80 According to the Court, the existence of alternative routes or other means of 

transport does not negate the existence of an obstacle to the free movement of goods and, 

in particular, their free transit.81 

ACE is not directly aimed at reducing intra-Union trade, but it is aimed at reducing and 

limiting HGV-passages on main terrestrial transit routes of the European Union’s road 

network to a certain amount of trips per year. Even though a market maker system may 

certainly enhance liquidity, it cannot increase the overall-capacity of available ACUs, the 

limiting of which beneath demand to effectively enforce a shift from road to rail is the 

express aim of ACE. ACE consequently has the capability to reduce the overall volume of 

goods transported across the Alps by hauliers. Taking into account the ECJ’s 

jurisprudence, in particular the rulings Schmidberger and Inntal I and II, it seems difficult to 

negate that ACE is capable of hindering intra-Union trade. 

As the ECJ has reconfirmed in its latest Inntal II-ruling, the provision of sufficient alternative 

rail capacity does not exclude that a traffic management measure enforcing a shift from 

road to rail on an important Alpine passage breaches the free movement of goods 

protected by Article 34 TFEU based on the following reasoning: 

“However, the existence of such alternative solutions does not negate the existence 
of a restriction of the free movement of goods. The section of the A 12 motorway is 
one of the principal land transport routes between southern Germany and northern 
Italy. By forcing the undertakings concerned to seek viable alternative solutions for 
the transport of the goods covered by the contested regulation, the sectorial traffic 
prohibition is liable to have a substantial effect on the transit of goods between 
northern Europe and northern Italy. In those circumstances, the sectoral traffic 
prohibition must be regarded as constituting a measure having equivalent effect to 
quantitative restrictions, which in principle is incompatible with the obligations under 
Articles 28 EC and 29 EC [now Articles 34 and 35], unless that measure can be 
justified.”82 

                                                  
79 ECJ Case 8/74 Dassonville [1974] ECR 00837, paragraph 5. 
80 ECJ Cases C-28/09 Commission v Austria (Inntal II), Judgment of 21 December 2011, paragraphs 116 et 

seq.; C-320/03 Commission v Austria (Inntal I) [2005] ECR I-09871, paragraphs 66 et seq. 
81 ECJ Cases C-28/09 Commission v Austria (Inntal II), Judgment of 21 December 2011, paragraph 116; C-

320/03 Commission v Austria (Inntal I) [2005] ECR I-09871, paragraph 67. 
82 ECJ Case C-28/09 Commission v Austria (Inntal II), Judgment of 21 December 2011, paragraphs 116 et seq. 
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In its ruling the Court went even further stating that also permanent speed limits on such 

vital terrestrial transport arteries have a (although less) restrictive effect on the free 

movement of goods.83 In light of this jurisprudence, ACE qualifies as a measure having 

equivalent effect to a quantitative restriction.84 

c) The “selling arrangement” exception is not applicable 

Despite its capability to hinder intra-Union trade, ACE would not constitute a measure 

having equivalent effect to quantitative restrictions if it was to be qualified as a so-called 

selling arrangement as defined by the ECJ in its ruling Keck and Mithouard85: the Court 

decided that the application of national provisions restricting or prohibiting certain selling 

arrangements in the territory of the concerned Member State to products from other 

Member States does not fall within Article 34 of the Treaty “so long as those provisions 

apply to all relevant traders operating within the national territory and so long as they affect 

in the same manner, in law and in fact, the marketing of domestic products and of those 

from other Member States”.  

Until now the ECJ has not specified which measures are exactly covered by the selling 

arrangement exception. Its scope of application is, thus, still subject of academic 

discussion. A distinction can be drawn based on the effects of the measure by examining 

whether it hinders the market access: any measure that impedes access to the detriment of 

the functioning of the internal market falls under Article 34 TFEU, whereas a measure 

which only regulates the particularities of product supply on the relevant market itself does 

not fall into its scope. According to the ECJ, a measure that increases the costs of market 

access only or primarily for foreign products does not affect in the same manner the 

marketing of domestic products and that of products from other Member States.86 

In view of the ECJ’s two Inntal-rulings, which qualified traffic management instruments on 

principal land transport routes within the Union as measures having equivalent effect to 

quantitative restrictions due to their inherent capacity to severely hamper the free 

movement of goods within and their access to the Union’s internal market without even 

considering the “selling arrangement” exception, there is, however, no need to go further 

into the details of such academic debate. On the basis of the Court’s reasoning, the 

capacity of ACE to hinder the market access and trade within the internal market, for 

instance between northern Europe and northern Italy and vice versa, can hardly be denied. 

This makes it unsustainable to assume that the selling arrangement exception applies to 

ACE.87  

                                                  
83 ECJ Case C-28/09 Commission v Austria (Inntal II), Judgment of 21 December 2011, paragraphs 149 et seq. 
84 A similar conclusion is drawn by Weber, R., Alpentransitbörse im europarechtlichen Fadenkreuz, AJP/PJA 

2008, pp. 1213 et seq., 1216. 
85 ECJ Joined Cases C-267/91 and C-268/91 Keck and Mithouard [1993] ECR I-6097, paragraph 16.  
86 See ECJ Case C-254/98 TK-Heimdienst [2000] ECR I-00151, paragraphs 25 et seq. 
87 Weber, R., Alpentransitbörse im europarechtlichen Fadenkreuz, AJP/PJA 2008, pp. 1213 et seq., 1216, and 

Epiney, A. / Heuck, J., Zur Verlagerung des alpenquerenden Straßengüterverkehrs auf die Schiene: die 
„Alpentransitbörse“ auf dem Prüfstand des europäischen Gemeinschaftsrechts, ZUR 2009, pp. 178 et seq., 
181, arrive at the same conclusion. 
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2. Grounds to justify ACE  

The hindrance to the free movement of goods which would be caused by an 

implementation of ACE could be justified on grounds provided by Article 36 TFEU or on so-

called unwritten “mandatory requirements”. 

According to the Conclusions of Vienna of 7 May 2009, ACE, like the other instruments 

under review, shall master freight transport in a sustainable way by reducing the 

environmental effects of road transport, enabling a modal shift and improving transport 

safety. 

Pursuant to Article 36 sentence 1 TFEU, the provisions of Article 34 TFEU shall not 

preclude prohibitions or restrictions justified, inter alia, on grounds of public morality, public 

policy, public security or the protection of health and life of humans, animals or plants. 

These expressed grounds of justification under Article 36 TFEU constitute an exhaustive 

list and are subject to a narrow interpretation by the ECJ. Additionally to the option of 

reverting to these Treaty-based justifications, Member States may invoke so-called 

unwritten “mandatory requirements”: according to the Cassis de Dijon-formula, a national 

measure can be justified by such mandatory requirements if the measure serves a public 

interest approved by the Court.88 It is settled case-law that environmental protection is one 

of those key overriding requirements able to justify national measures which are capable of 

obstructing intra-Union trade.89 Addressing specifically the available grounds of justification 

for unilateral traffic management measures to reduce detrimental effects of road transport 

to human health and the environment, the ECJ has held in its Inntal II-ruling that the 

objective of protection of health laid down in Article 36 TFEU is already incorporated in the 

objective of protection of the environment and therefore needs not to be considered 

separately.90 

As regards the objective to enable a modal shift of freight transport from road to rail, in our 

view one has to distinguish whether such a shift is the ultimate target of a measure or if the 

measure shall contribute to the reduction of road transport related damages to the 

environment. Until now, the shift of transport from road to rail as such has not been 

acknowledged by the ECJ as a mandatory requirement to justify a restrictive national 

measure.  

Instead, the ECJ has held in its Inntal II-ruling “that the need to reduce the transport of 

goods by road, if appropriate by directing operators towards other more environment-

friendly modes of transport such as rail transport, has been acknowledged in the framework 

                                                  
88 This is established case-law since ECJ Case 120/78 Rewe-Zentral (Cassis de Dijon) [1979] ECR 00649, 

paragraph 8. 
89 E. g. ECJ Cases 302/86 Commission v Denmark [1988] ECR 04607, paragraphs 6, 8 and 9; C-320/03 

Commission v Austria (Inntal I) [2005] ECR I-09871, paragraphs 70, 72. Road safety is likewise approved as 
an overriding reason in the public interest capable of justifying a barrier to the free movement of goods (ECJ 
Cases C-55/93 Van Schaik [1994] ECR I-4837, paragraph 19; C-314/98 Snellers Auto’s [2000] ECR I-8633, 
paragraph 55). However, a justification based on this reason does not deliver any additional aspects to the 
ensuing analysis and can therefore be neglected in the following. 

90 Case C-28/09 Commission v Austria (Inntal II), Judgment of 21 December 2011, paragraphs 118 et seq. 
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of the common transport policy, as the Commission accepted at the hearing”. However, just 

previous to this phrase the Court has stated that “it is common ground that the 

implementation of measures aimed at limiting road traffic […] brings about a reduction of 

emissions of atmospheric pollutants and so contributes to the improvement of air quality”. 

Therefore, the Court has not examined the possibility of a justification of the contested 

measure with regard to the shift-objective, but under the light of the overriding requirement 

of protection of the environment in the following.91  

The Court’s dealing with the shifting aspect is also mirrored by several agreements and 

legal documents on the European plane: According to Article 2 paragraph 2 (j) of the Alpine 

Convention a shift to more environmental friendly means of transport achieved by 

incentives which make these means more attractive is seen as serving the approved 

objective of environmental protection, but not acknowledged as a stand-alone aim. Clearly 

to the benefit of the internal market, the Commission holds the view that transport related 

measures on environmental protection shall be based, inter alia, on the principle of non-

discrimination of the different modes of transport and the free choice of the mode of 

transport for users in order to provide a level playing field for an effective and undistorted 

competition between the respective transport modes.92 The recognition of an enforced shift 

to a certain mode of transport to the detriment of another mode irrespective of the 

environmental would thus be alien to this concept. 

Consequently, not the modal shift as such, but environmental protection provides the 

applicable ground of justification for an implementation of ACE. 

Since ACE comprises, at least in its current form, elements of indirect discrimination based 

on the origin and destination of the transport operations93, it is worth noting that the ECJ 

formerly explicitly held the view that mandatory requirements can only be invoked when the 

national legislation applies without discrimination between foreign and domestic users 

alike.94 In light of more recent rulings though, the ECJ’s position seems not as distinct 

anymore. The Court has repeatedly examined the justifiability of a restrictive measure on 

grounds of public interest without dealing explicitly with the question whether or not the 

respective measure was distinctly or indistinctly applicable.95 Thus, among legal scholars a 

debate has emerged on whether a Member State can also refer to overriding reasons in the 

public interest to justify a restriction of fundamental market freedoms by a discriminatory 

national measure, i. e. a measure providing for a direct or indirect distinction on the basis of 

                                                  
91 ECJ Case C-28/09 Commission v Austria (Inntal II), Judgment of 21 December 2011, paragraphs 129 et seq. 

See as well ECJ Case 195/90 Commission v Germany (Schwerverkehrsabgabe) [1992] ECR I-03141, 
paragraphs 28 et seq. 

92 Commission’s Working Paper “Für eine Rahmenregelung zur Lösung der durch den Lastkraftwagenverkehr 
verursachten Umweltprobleme”, KOM(1998) 444 endg., paragraph 15. 

93 See below Part 3 Chapter 3 A. II. 
94 ECJ Cases 788/79 Gilli and Andres [1980] ECR 02071, paragraph 6; 113/80 Commission v Ireland (Souvenir 

Jewellery) [1981] ECR 01625, paragraph 11; C-55/94 Gebhard [1995] ECR I-04165, paragraph 37. 
95 E. g. ECJ Cases C-388/01 Commission v Italy [2003] ECR I-00721, paragraphs 21 et seq.; C-42/02 Lindman 

[2003] ECR I-13519, paragraphs 21 et seq. 
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nationality.96 Such a tendency within the Court’s jurisprudence particularly appears in 

context with the overriding requirement of environmental protection.97 The cited judgements 

concern national measures which had been qualified (by the Commission, the national 

court and/or the responsible Advocate General) as being (at least indirectly) discriminatory. 

However, the Court did not deal expressly with the question of a discriminatory effect of the 

respective measures, instead it examined whether these measures were justified on 

grounds of environmental protection and, particularly, whether they were proportionate. The 

most recent and striking example concerning this matter is the Inntal II-ruling. Induced by 

the Commission’s qualification of the contested measure as having a strong discriminatory 

tendency, the Advocate General had provided for an in-depth analysis of the respective 

case law of the ECJ particularly focusing on the Court’s ruling in Inntal I and concluded that 

protection of the environment as a mandatory requirement may, in principle, also justify 

discriminatory measures.98 The Court, however, has not dealt with the discriminatory 

tendency of the measure at all, but examined the possibility of a justification of the 

contested Austrian measure. Hence, a justification of an implementation of ACE on 

grounds of environmental protection seems generally feasible.99 

3. Elements of the proportionality-test 

Any measure capable of hindering intra-Union trade can only be justified if it meets the 

principle of proportionality. To be proportionate, the measure needs to be suitable, 

appropriate and necessary to secure the declared objectives. 

a) Suitability of ACE 

In terms of suitability, any measure must be coherently and systematically applied to 

achieve the objectives pursued avoiding any inconsistency between the measures chosen 

and the measures not chosen. 

Being based on a limitation and, hence, a reduction of transalpine road transport, ACE 

seems capable of reducing environmental damages caused by this mode of transport in the 

                                                  
96 Herdegen, M., Europarecht (2011), p. 270; European Commission, Guide to the application of Treaty 

provisions governing the free movement of goods (2010), p. 28; Oliver, P., Oliver on Free movement of goods 
in the European Community (2003), pp. 216 et seq. Chapters 8.05-8.12. 

97 First indications of such a change were revealed in Commission v Belgium (ECJ Case C-2/90 Commission v 
Belgium [1992] ECR I-04431, passim). Since then, the Court seems to manifest this approach, so far without 
renouncing its earlier practice though (see ECJ Cases C-389/96 Aher-Waggon GmbH [1998] ECR I-04473, 
paragraphs 20 et seq.; C-379/98 PreussenElektra [2001] ECR I-02099, paragraphs 68 et seq.; C-463/01 
Commission v Germany [2004] ECR I-11705, passim; C-320/03 Commission v Austria (Inntal I) [2005] ECR I-
09871, passim). 

98 Opinion of Advocate General Trstenjak of 16 December 2010, Case C-28/09 Commission v Austria (Inntal II), 
paragraphs 81 et seq., giving more details of the cited rulings. 

99 Likewise Epiney, A. / Heuck, J., Zur Verlagerung des alpenquerenden Straßengüterverkehrs auf die Schiene: 
die „Alpentransitbörse“ auf dem Prüfstand des europäischen Gemeinschaftsrechts, ZUR 2009, pp. 178 et 
seq., 181. 
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Alpine region.100 However, several features of ACE as laid down in the ALBATRAS-study 

raise reservations in terms of instrument coherence. 

These concerns are perceptibly caused by the envisaged application of the rule of crossing 

the Main Alpine Line to distinguish chargeable and non-chargeable trips. The rule leads to 

a liability of only those transport operations which involve a crossing of the Main Alpine 

Line, while hauliers using the same roads without crossing that line may operate free of 

charge and without quantitative limitation independent of the length of the trip or the 

emission class of the used HGV. In our view, such a differentiation between chargeable 

and non-chargeable trips, which is not related to the environmental damage caused by the 

trips, is not coherent with the aim of ACE to reduce such damage. 

A distinction based on a crossing of the Main Alpine Line also exempts hauliers travelling 

westbound or eastbound along that line without crossing it from the requirement of holding 

an ACP. Prima facie, such an exemption also triggers concerns of instrument consistency 

since it disregards the environmental damage caused by HGV traffic travelling westbound 

or eastbound within the Alpine region. However, it has to be acknowledged that such travel 

destinations affect road sections different from the sections including an Alpine crossing 

subject to instrument application. This may provide a valid ground of justification for such a 

differentiation, for instance, in case of significantly lesser damage to the environment in 

uncovered non-mountainous areas or in case of absence of alternative transport modes on 

these routes101. 

Similar reservations regarding the suitability apply to a restriction of instrument application 

to the Alpine arch B+ instead of covering the whole Alpine arch C. In this context one may 

not ignore that an implementation on Alpine arch B+ is likely to lead to environmentally 

damaging detour since such a spatial restriction will provide a strong incentive to hauliers to 

use non-liable crossings even if that increases the overall length of the transport operation. 

Since the length of a trip is highly related to the environmental damage caused, such 

induced detour effects would, from an overall perspective, compromise the pursued aim of 

environmental protection. In light of the ECJ’s jurisprudence, such detour effects 

consequently raise the question of consistency between the measures chosen (in this case 

the application to the liable Alpine crossings within arch B+) and the measures not chosen 

(no application to the other crossings). Considering its position taken in previous occasions, 

the Commission will most likely not accept any such traffic diversion as suitable in terms of 

sustainable transport policy either.102 

                                                  
100 Epiney, A. / Heuck, J., Zur Verlagerung des alpenquerenden Straßengüterverkehrs auf die Schiene: die 

„Alpentransitbörse“ auf dem Prüfstand des europäischen Gemeinschaftsrechts, ZUR 2009, pp. 178 et seq., 
181. See also ECJ Case C-28/09 Commission v Austria (Inntal II), Judgment of 21 December 2011, 
paragraph 129. 

101 In this respect one could, for example, draw on the argument that the respective corridor is not one of the nine 
initial freight corridors set out in the Annex to Regulation (EU) No 913/2010 of the European Parliament and of 
the Council of 22 September 2010 concerning a European rail network for competitive freight. 

102 Commission Working Paper “Für eine Rahmenregelung zur Lösung der durch den Lastkraftwagenverkehr 
verursachten Umweltprobleme”, KOM(1998) 444 endg., paragraphs 11, 65, 69. 



 

52/154 

The interrelation of the length of a trip and its damaging environmental effects exposes 

another potential lack of instrument suitability caused by the envisaged charging mode 

according to which the price of a crossing shall not depend on the overall distance 

travelled, but only on the vehicle’s emission class (apart from the exceptions for local and 

short distance traffic). Consequently, all liable transport operations effected through an 

HGV of a specific emission class (which do not fulfil the conditions of local or short distance 

traffic) are charged the same price irrespective of the distinct environmental damages 

caused in dependence of the individual travel distance. To provide an example, under ACE 

a haulier which travels from Innsbruck to Trento (180 km) and crosses the Brenner 

mountain pass on its journey will pay the same price as a haulier crossing the same pass 

on its trip from Munich to Verona travelling around 380 km (hence, more than twice the 

distance) within the Alpine region. 

In the past, the Commission explicitly disapproved similar forms of lump-sum charging.103 It 

seems, thus, questionable whether such measures are coherent with the pursued aim of 

reducing the environmental effects of road transport to provide for a sustainable transport 

policy in the Alpine region. 

b) Necessity of ACE 

As another constituent element of the proportionality test, ACE needs to be necessary, 

meaning that the declared objective cannot be achieved by less restrictive means.104 

Additionally, a measure is only necessary if it does not go beyond what is needed to 

achieve the pursued objective. 

According to the Inntal I-ruling of the ECJ, Member States are “under a duty to examine 

carefully the possibility of using measures less restrictive of freedom of movement, and 

discount them only if their inadequacy, in relation to the objective pursued, was clearly 

established”.105 The obligation of the Member States to ensure the free movement of goods 

and to therefore adopt the least restrictive measure is rendered even more important by the 

Court where major transit routes constituting the “main land links for trade” or a “vital route 

of communication” between Member States are concerned106. In its recent Inntal II-ruling, 

the Court explicitly referred to this jurisprudence and consequently carried out an in-depth 

examination of whether it has been shown that the less restrictive measures are not 

appropriate.107 

So far, several studies on traffic management systems have already been carried out in the 

frame of the Follow-up Zurich Process. For instance, the study titled “Best research on 
                                                  
103 Working Paper “Für eine Rahmenregelung zur Lösung der durch den Lastkraftwagenverkehr verursachten 

Umweltprobleme”, KOM(1998) 444 endg., paragraph 18. 
104 See ECJ Case C-319/05 Commission v Germany (Garlic) [2007] ECR I-09811, paragraph 87. 
105 ECJ Case C-320/03 Commission v Austria (Inntal I) [2005] ECR I-09871, paragraph 87. 
106 ECJ Cases C-112/00 Schmidberger [2003] ECR I-05659, paragraph 63, concerning the Austrian Brenner 

motorway A 13, and C-320/03 Commission v Austria (Inntal I) [2005] ECR I-09871, paragraph 87, concerning 
the Inntal-motorway. 

107 ECJ Case C-28/09 Commission v Austria (Inntal II), Judgment of 21 December 2011, paragraphs 140 et seq. 
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Traffic Management Systems for Transalpine Road Freight Transport” identified ACE, 

AETS and TOLL+ as adequate instruments to manage traffic in sensitive areas such as the 

Alpine region. Building on this, ACE, AETS and TOLL+ were analysed on a comparative 

level by the ALBATRAS-study. Certainly, these efforts undertaken constitute a careful 

examination of the three instruments under review as well as of possible alternatives. 

However, to justify ACE according to the conditions set up by the ECJ, it must be 

established that it is in fact the measure the least restrictive to the freedom of movement to 

achieve the pursued aims. Hence, it must be shown that no suitable measure less 

restrictive to the free movement of goods than ACE exists with the burden of proof resting 

on the Member States opting for its implementation. 

According to the Conclusions of Vienna, the aim of the three instruments to reduce the 

environmental effects of HGV transport and to support a modal shift shall serve the higher 

objective to master freight transport in a sustainable way. The objective to achieve 

sustainable transport is well known on the European plane as it concretises the 

fundamental principle of environmental protection as laid down, for instance, in Article 11 

TFEU. The measures adopted or envisaged to serve this objective, as well as the principles 

such measures shall be based on, can, thus, serve as instructive indications of what is 

most likely to be considered as adequate and necessary by the Commission as the 

“guardian of the Treaties”.108 

The European Union has adopted a package of initiatives intended to make transport more 

sustainable while maintaining the competitiveness of the internal market. Part of this 

package as regards road transport is the “Strategy for the internalisation of external 

costs”109 which accompanied the proposal for the amendment of the Eurovignette-

Directive110. The objective pursued is to correctly set transport prices so that they better 

reflect the real costs of the actual use of the different transport modes. Such an 

internalisation of external costs is construed by the EU legislature as the appropriate tool to 

set incentives for a shift to more environmental friendly modes of transport and, thus, to 

reduce harmful effects damaging to the environment. By contrast, no transport mode may 

be directly privileged to the disadvantage of another. In other words, to ensure fair 

competition of transport modes and to avoid an undue overcharging of users as well as 

unnecessary restrictions on intra-Union trade, every transport mode shall only bear the 

costs of the environmental damage attributable to it. The EU legislature holds the view that 

the best pricing instrument for assigning road transport costs to users in a fair and efficient 

way are tolls since they can reflect the real use of vehicles and therefore the external costs 

that users actually cause by this means implementing the Treaty-based polluter pays-

principle (see e. g. Article 191 TFEU) in the transport sector.111 

                                                  
108 Fundamental the Commission Working Paper “Für eine Rahmenregelung zur Lösung der durch den 

Lastkraftwagenverkehr verursachten Umweltprobleme”, KOM(1998) 444 endg., paragraph 15. 
109 COM(2008) 435 final. 
110 COM(2008) 436 final/2. 
111 See Recitals 7 and 37 of the Amended-Eurovignette-Directive; for more details see below Part 3 Chapter 3 A. 

IV. 
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Following this line, the Union strategy on sustainable transport, also lying at the core of the 

Amended-Eurovignette-Directive, favours a tolling system as the instrument of choice. 

Further, according to the Commission opinion in Inntal I and II, which was not rejected by 

the Court, a tolling system linked to the varying emission classes of heavy vehicles 

constitutes a less restrictive measure to tackle the negative environmental consequences 

of road freight transport.112 Moreover, a tolling system operates without a cap-setting and 

does therefore not bear the risk of scarcity of transalpine passage rights. 

In contrary, ACE is based on quantitative restrictions in form of upper limits of available 

passage rights, and appears more constraining for the hauliers in practice. ACE provides 

for a two-step system (auctioning of ACUs and then conversion into ACPs) whereas for 

instance under TOLL+ hauliers simply need to pay the charge for crossing the Alpine 

region.  

Further reservations on instrument necessity are related to the costs that may be imposed 

on the hauliers under ACE. These concerns result from the fact that the concept of ACE is 

not based on an internalisation of external costs.113 Hence, there is a risk that the charges 

under ACE may go beyond these costs, but from an EU law perspective any instrument 

adopted to make road transport more sustainable may, in line with the polluter pays-

principle, only impose the real costs of a transport operation, i. e. the sum of the 

infrastructure and the external costs, on the respective users, and may not exceed such 

costs. This principle is not only laid down in the Amended-Eurovignette-Directive, but also 

reflected in other legislative acts and bilateral agreements of the EU as, for instance, in 

Article 37 of the EU-Switzerland Transport Agreement and in Article 7 of the Transport 

protocol accompanying the Alpine Convention. The concerns of an undue overburdening of 

hauliers beyond the detrimental costs caused by their action are reinforced by the 

auctioning-mechanism forming a constituent element of ACE. Since it is envisaged to 

primarily distribute the required ACUs in auctions and allow for a trading afterwards, the 

prices due for the ACUs follow the market mechanism of supply and demand. Thus, 

notably in a situation of scarcity, ACE bears the risk that hauliers are charged prices far 

above the level equivalent to the real costs caused and, thus, the set upper level to duly 

support a shift to less polluting modes of transport. 

In summary, to pass the necessity-test, an implementation of ACE would require the proof 

that a tolling system limiting charging to the real costs could not be regarded as sufficient to 

achieve the aims of environmental protection pursued by ACE. In other words, as long as a 

tolling system is capable to achieve the pursued aims of sustainable and greener transport 

in the Alpine region in a less restrictive manner to the freedom of movement, the chances 

of providing conclusive evidence for the necessity of ACE are questionable. 

                                                  
112 See ECJ Cases C-320/03 Commission v Austria (Inntal I) [2005] ECR I-09871, paragraph 86; and C-28/09 

Commission v Austria (Inntal II), Judgment of 21 December 2011, paragraphs 70, 150. 
113 Cf. Weber, R., Alpentransitbörse im europarechtlichen Fadenkreuz, AJP/PJA 2008, pp. 1213 et seq., 1218. 
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c) Appropriateness of ACE 

Finally, to fulfil the proportionality test, ACE needs to be appropriate. This prohibits an 

inadequate disparity between the restriction to the freedom of movement caused and the 

objectives pursued. In this respect it is important to note that the provision of sufficient 

alternative railway capacity to absorb the intended shift of transport volume from road to rail 

plays an important role.114 The sufficiency of such railway capacity does not only depend 

on volume, but also on pricing and accessibility in practice by all relevant user segments. If 

such capacity is not available, there is a considerable risk that the threshold setting by ACE 

will severely hamper intra-Union trade by denying hauliers road access once the set 

threshold has been reached – leaving them, thus, without a viable alternative transport 

option. It is therefore crucial that ACE will not be implemented before it is assured that 

sufficient alternative railway capacity is available resting the burden of proof on the Member 

States opting for the implementation of such instrument. 

As regards access to the covered road network itself, Member States would further have to 

establish that certain users, for instance newcomers or hauliers only occasionally crossing 

the Alpine region, are not factually hindered of using the transalpine road corridors. 

While in terms of access provision and pricing the installation of a market maker system to 

provide for additional liquidity is certainly a step in the right direction, Member States should 

take the necessary precautions that the threshold setting does not entail a general price 

level which may result in an undue overcharging of hauliers or have unlawful confiscatory 

effects. In this context, the EU law perspective shall be kept in mind that any traffic 

management instrument may only impose the real costs of a transport operation on the 

users. 

II. Consistency with the principle of non-discrimination 

1. Scope of instrument application 

In case the capability of ACE to hinder intra-Union trade within the meaning of Article 34 

TFEU should be denied, the residual catch-all principle of non-discrimination laid down in 

Article 18 TFEU applies raising parallel concerns of legal incompliance already addressed 

above within the context of possible conceptual instrument inconsistencies. 

Namely the charging of transport operations crossing the Main Alpine Line, but not of other 

heavy road freight trips effected on exactly the same roads without crossing that line seems 

incompatible with the principle of non-discrimination: As concerns the French/Italian 

crossings which are situated directly at the borders, this distinction results in a 

discrimination of international (bilateral or transit) traffic against domestic traffic using the 

                                                  
114 See the Commission’s opinion cited in ECJ Case C-28/09 Commission v Austria (Inntal II), Judgment of 21 

December 2011, paragraph 71; for more details also see Opinion of Advocate General Trstenjak of 16 
December 2010, Case C-28/09 Commission v Austria (Inntal II), paragraph 119. 
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same roads in the Alpine region.115 But also as regards crossings situated in the heartland 

of one country, it must be considered that most of the trips which do not cross the Main 

Alpine Line and which are consequently not chargeable will be carried out within the 

territory of this country (forming domestic transport), whereas international transport is most 

likely to cross that line. Such distinction constitutes an indirect discrimination on the 

grounds of nationality or the country of establishment of the haulier drawing on the fact that 

most of the national transport operations will typically be carried out by national hauliers 

whereas the international transit traffic is mainly affected by foreign hauliers. 

If the rather abstract Article 18 TFEU is construed in a wider sense by referring in line with 

the ECJ-ruling in Brenner-Maut to the specific provisions laid down in the Eurovignette-

Directive on equal treatment of domestic and international HGV-transport as a reference-

point116 to establish whether ACE contains discriminatory elements, the restriction of 

instrument application to the Alpine arch B+ and the non-appliance to westbound or 

eastbound traffic within the Alpine region seem problematic as well. In order to justify 

namely an exemption of westbound or eastbound traffic from instrument application, 

Member States would, thus, have to demonstrate, by way of example, that no alternative 

transport mode is available on these routes, that the environmental damage generated on 

the liable Alpine crossings is significantly higher or that an extension of application to the 

uncovered road network might have adverse effects on the environment, road safety, or 

would entail disproportionate costs. 

2. Privileges for local and short distance transport 

Referring again to the ECJ’s ruling in Brenner-Maut, further reservations in terms of 

unequal treatment arise in respect of the envisaged privileges for local and short distance 

traffic laid down in the ALBATRAS-study due to the fact that the travel distance is not taken 

into account as regards all other transit traffic operations within the concept of ACE. The 

privileges do not (directly) depend on the nationality of the haulier effecting the operation, 

but on the length of the trip: local transport (max. 80 km plus the length of the crossing) and 

short distance (max. 150 km including the crossing) is privileged against long-distance 

north-south transport.117 Since the lion’s share of longer distance transit traffic is typically 

performed by non-resident carriers, while primarily domestic carriers profit from any 

exemption or privilege conferred to local and regional traffic, such privileges discriminate, 

prima facie, against international freight traffic.118 

                                                  
115 See also Commission Working Paper, “Für eine Rahmenregelung zur Lösung der durch den 

Lastkraftwagenverkehr verursachten Umweltprobleme”, KOM(1998) 444 endg., paragraph 15. 
116 Similar principles for any measure fighting environmental damages of HGV transport to those laid down in the 

Directive can be found in the Commission’s Working Paper “Für eine Rahmenregelung zur Lösung der durch 
den Lastkraftwagenverkehr verursachten Umweltprobleme”, KOM(1998) 444 endg., paragraph 15. 

117 Epiney, A. / Heuck, J., Zur Verlagerung des alpenquerenden Straßengüterverkehrs auf die Schiene: die 
„Alpentransitbörse“ auf dem Prüfstand des europäischen Gemeinschaftsrechts, ZUR 2009, pp. 178 et seq., 
182. 

118 Epiney, A. / Heuck, J., Zur Verlagerung des alpenquerenden Straßengüterverkehrs auf die Schiene: die 
„Alpentransitbörse“ auf dem Prüfstand des europäischen Gemeinschaftsrechts, ZUR 2009, pp. 178 et seq., 
182. In his Brenner-ruling, the ECJ has regarded a comparable differentiation of transport services as 
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Since Article 18 TFEU prohibits only an unjustified discrimination, it has to be examined 

whether there are objective grounds for such unequal treatment. Pursuant to the 

ALBATRAS-study, the privileges granted to short distance and local traffic shall avoid traffic 

obstructions between nearby economic areas on both sides of the Alps which would, 

according to scientific evidence, result from a disproportionate increase of the costs 

specifically for such transport operations. Since, on first sight, this seems to be an 

economic aim which could not constitute a reason relating to the general interest that 

justifies a discrimination based on the nationality, it must be ensured that the exemptions 

for local and short distance traffic are not aimed at safeguarding the transport undertakings 

established in those areas, but serve a viable regional economic policy supporting 

peripheral areas, similar to what is provided for in Article 96 paragraph 2 TFEU.119 The 

proportionality, in particular the necessity, of the envisaged privileges could further be 

supported by producing conclusive evidence that a shift to rail is not a suitable option for 

freight traffic on such short distances in line with the assessment in the Commission White 

Paper 2011 that freight shipments over short and medium distances (below some 300 km) 

will to a considerable extent remain on trucks120. Such justification would also be in line with 

the jurisprudence of the ECJ who has recently held that rail transport is a viable alternative 

to road transport only for journeys of a certain distance and that the exclusion of local and 

regional traffic is a characteristic feature of national measures intended to channel transport 

flows or influence modes of transport.121 

Certainly, when assessing a justification of the privileges granted to short distance and 

local traffic under ACE, one may however not ignore that due to the distance relatedness 

AETS and TOLL+ are operable without such privileges. 

III. Compliance with Regulation (EC) No 1072/2009 

The ACE-system contains quota restrictions pursuant to political considerations which 

could breach Regulation (EC) No 1072/2009. Until now, the ECJ has left open the scope of 

application of the Council Regulation (EEC) No 881/92122 – the regulation preceding 

Regulation (EC) No 1072/2009 –, but it can be assumed that a quota restriction is not 

admissible solely because individual transit rights are to be distributed in a procedure 

                                                                                                                                                            
discriminatory, Case C-205/98 Commission v Austria (Brenner-Maut) [2000] ECR I-07367, paragraphs 72 et 
seq., 76. 

119 Epiney, A. / Heuck, J., Zur Verlagerung des alpenquerenden Straßengüterverkehrs auf die Schiene: die 
„Alpentransitbörse“ auf dem Prüfstand des europäischen Gemeinschaftsrechts, ZUR 2009, pp. 178 et seq., 
182 et seq. 

120 COM(2011) 144 final, paragraph 24. Given the fact that according to Eurostat data more than half of all goods 
(in terms of weight) in road transport are currently moved over distances below 50 km and more than three 
quarters over distances below 150 km, the Commission nevertheless underscored the importance, besides 
other measures, to enhance market mechanisms for such short and medium distances. 

121 ECJ Case C-28/09 Commission v Austria (Inntal II), Judgment of 21 December 2011, paragraph 134. 
122 See, in particular, ECJ Case C-320/03 Commission v Austria (Inntal I) [2005] ECR I-09871, paragraphs 92 et 

seq. 
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based on market mechanisms.123 What is – and must be – crucial is that under ACE transit 

rights are restricted in quantity, creating a situation of scarcity. 

Although the Regulation (EC) No 1072/2009 does not directly affect the use of roads, it is 

crucial that the regulation “should apply to all international carriage on Community territory” 

(Recital 3). That is why – as explained in Recital 6 – “the gradual completion of the single 

European market should lead to the elimination of restrictions on access to the domestic 

markets of Member States. Nevertheless, this should take into account the effectiveness of 

controls and the evolution of employment conditions in the profession, the harmonisation of 

the rules in the fields of, inter alia, enforcement and road user charges, and social and 

safety legislation...”. According to Article 3, international carriage is carried out subject to 

possession of a Community licence and – if the driver is a national of a third country – in 

conjunction with a driver attestation. 

A system like ACE which is based on a quota restriction may be incompatible with 

Regulation (EC) No 1072/2009. It can be argued that quota restrictions of the carriage of 

goods on the road is what this regulation prohibits. The question if the restricting measure 

only affects certain routes or the entire network of roads is not relevant since Union law 

does not determine a special routing. Implementing a quota restriction for most of the 

Alpine transit routes almost has the same effect as a quota restriction for traffic in total 

since, as the ECJ124 held in regard of the Inntal-motorway, such transit routes are of 

paramount importance, constituting the main routes of land communication between 

northern and southern Europe for heavy goods vehicles.125 According to the principle of 

effet utile, it therefore constitutes a measure of equivalent effect to a quantitative 

restriction.126 

On the other hand, it could also be argued that the Union licence only refers to market 

access in a strict sense.127 In this case an equivalent effect would not be relevant for the 

admission of Regulation (EC) No 1072/2009 as the Union secondary law liberalising the 

transport market examined above does not prohibit all systems limiting the carriage of 

goods on Alpine transit roads. 

                                                  
123 This view is taken in Weber, R., Alpentransitbörse im europarechtlichen Fadenkreuz, Zeitschrift für die 

Aktuelle Juristische Praxis, AJP/PJA (2008), pp. 1213 et seq., 1216 and, in detail, 1217. 
124 ECJ Cases C-320/03 Commission v Austria (Inntal I) [2005] ECR I-09871, paragraph 66; C-28/09 Commission 

v Austria (Inntal II), Judgment of 21 December 2011, paragraphs 116, 140. 
125 Similar Weber, R., Alpentransitbörse im europarechtlichen Fadenkreuz, AJP/PJA (2008), pp. 1213 et seq., 

1216, to the primary ruling. 
126 This view is supported by the Opinion of Advocate General Alber of 9 September 2003, Case C-157/02 Rieser 

Internationale Transporte [2004] ECR I-01477, paragraphs 122, 130, pertaining to the Brenner toll. Without 
prejudice – since his argument is related to the transition period of Directive 1999/62/EC –, the Advocate 
General held the view that, as far as the Directive 1999/62/EC had no direct effects, a haulier could rely on the 
provisions of the Treaty on the freedom to provide services which applied in the field of the international 
carriage of goods by road “under Council Regulation (EEC) No 881/92 of 26 March 1992 on access to the 
market in the carriage of goods by road within the Community to or from the territory of a Member State or 
passing across the territory of one or more Member States”. 

127 Still, one must not ignore the recitals of Council Regulation (EEC) No 881/92 of 26 March 1992 on access to 
the market in the carriage of goods by road within the Community to or from the territory of a Member State or 
passing across the territory of one or more Member States. 
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Finally, the introduction of ACE may appear problematic with regard to the effectuation of 

the freedom of cabotage as the instrument basically implements a quota restriction on 

central road connections. It must also be considered that the Alpine transit routes are 

mainly used by long-distance traffic; hence, ACE especially affects hauliers that are not 

established in the state the crossing is situated in. As a consequence, such an instrument 

could constitute an indirect discrimination.128 So far, the question if territorially limited 

systems such as ACE violate Articles 8 and 9 of Regulation (EC) No 1072/2009 has not 

been subject of discussion in scientific literature or jurisprudence. The Commission seems 

to assume such a scope of application;129 whereas the Advocate General mentioned in 

Inntal I130 that this regulation “is not only restricted to cabotage services” and the topics 

governed by that provision are “clearly connected with cabotage as such” and do not 

exclude measures of a more general nature being taken in respect of the use of roads 

within the Member States. However, it cannot be ruled out that the freedom of cabotage as 

implemented in Regulation (EC) No 1072/2009 could indirectly be threatened by ACE due 

to the mentioned reasons. 

IV. ACE in light of the Amended-Eurovignette-Directive  

In our view, the ACE concept may neither be considered as a toll nor as a user charge 

under the Amended-Eurovignette-Directive since the price of the ACUs is not “specified” as 

it depends on the market mechanisms and is not set in advance by a regulatory authority or 

the State.131 

Furthermore, ACE should clearly be considered as an instrument designed to reduce 

environmental damage in the Alpine region. Indeed, for instance, according to the 

Conclusions of Vienna of 7 May 2009, ACE has been considered as part of the instruments 

“to be most suitable to master road freight transport in a sustainable way, i. e. reducing the 

environmental effects of road transport, enabling a modal shift and improving transport 

safety”. 

                                                  
128 See above Part 3 Chapter 3 A. II. as well as ECJ Case C-205/98 Commission v Austria (Brenner-Maut) [2000] 

ECR I-07367, paragraph 115. 
129 See ECJ Case C-320/03 Commission v Austria (Inntal I) [2005] ECR I-09871, paragraph 38, concerning the 

predecessor regulations. 
130 Opinion of Advocate General Geelhoed of 14 July 2005 Case C-320/03 Commission v Austria (Inntal I) [2005] 

ECR I-09871, paragraph 121, concerning, again, the predecessor regulations. 
131  The Permanent Secretariat of the Alpine Convention supports such a view in its publication: Environmental 

Protection and Mountains, Is environmental law adapted to the challenges faced by mountain areas? (2011), 
p.55; “In contrast, the maximum amount for the ACE-toll is not fixed in advance but the costs are established 
by market forces. MS have no influence on the costs once the maximum number of transits across the road-
passes has been defined and the ATEs [i. e. the ACUs in the terminology used in this study] have been 
allocated or sold. The principle favours the argument that the ACE may not be considered as introducing a toll 
in the sense of Dir.1999/62. […] The qualification as a user charge does not seem to be adapted. The system 
would give only one right to travel the road pass and in one direction only. This may be valid for a certain 
period of time, but it is not time-dependent as in the sense of Article 2 lit. c Dir. 1999/62; it does not allow an 
unspecified number of road-pass transits within a given timeframe”. The Commission also distinguishes three 
different instruments (taxes, tolls/user charges and emission trading) for the internalisation of damaging 
environmental effects in COM(2008) 436 final, p. 4. 
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Nevertheless, ACE is not considered in the ALBATRAS-report as an instrument 

internalising external costs and is not linked to a specific set of air pollutants. 

Thus, the question arises as to whether the fact that (i) ACE is not an instrument 

internalising external costs and that (ii) ACE does not fall under any of the definitions of the 

Amended-Eurovignette-Directive (i. e. vehicle taxation, user charges or tolls) means that an 

implementation of ACE is prohibited by the Amended-Eurovignette-Directive.  

It could be argued that, through the enactment of the Amended-Eurovignette-Directive, the 

scope of harmonisation of charges imposed by Member States on hauliers is extended as it 

covers from now on not only charges for the payment of the infrastructure itself, but also 

charges for the payment of costs for the damage caused by hauliers notably in terms of 

noise and air pollution.  

Indeed, whereas the 1999/62/EC Eurovignette-Directive was initially focused on a 

harmonisation of mechanisms for charging infrastructure costs to hauliers (i. e. payment of 

the infrastructure itself),132 in the 2006/38/EC Directive amending the 1999/62/EC Directive, 

the European legislature announced its intention to extend the scope of harmonisation to all 

costs related to the use of infrastructure, i. e. not only the cost of the infrastructure itself, but 

also external costs such as congestion, noise and air pollution: 

Recital 1 of the 2006/38/EC Directive: “Eliminating distortions of competition between 
transport undertakings in the Member States, the proper functioning of the internal 
market and improved competitiveness all depend on fair mechanisms being 
established to charge hauliers for the cost of infrastructure use. A degree of 
harmonisation has already been achieved through Directive 1999/62/EC”. 

In this perspective, the 2006/38/EC Directive achieved an additional degree of 

harmonisation of infrastructure costs and provided for a variation of the infrastructure cost 

charge based on external costs such as environmental damage and congestion; thus, 

external costs were taken into account, but only as a variation of infrastructure charge 

without generating additional revenues.133 

To go a step further, i. e. harmonise a charge to be imposed to hauliers on top, or in lieu, of 

an infrastructure charge in order to cover air and noise pollution costs, the Commission had 

to present, no later than 10 June 2008, and after having examined “all options including 

environment, noise, congestion and health-related costs, a (…) model for the assessment 

of all external costs to serve as a basis for future calculations of infrastructure charges” 

(Article 11 of the 2006/38/EC Directive).  

                                                  
132  Recital 1 of the 1999/62/EC Eurovignette-Directive: “The elimination of distortions of competition between 

transport undertakings in the Member States calls for both the harmonisation of levy systems and the 
establishment of fair mechanisms for charging infrastructure costs to hauliers”.  

133  Indeed, the Directive provided for toll variations for purposes such as combating environmental damage, 
tackling congestion, minimising infrastructure damage, optimising the use of the infrastructure concerned or 
promoting road safety, provided that such variation, notably, does not generate additional tolling revenue 
(Article 7 paragraph 10).  
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The Amended-Eurovignette-Directive is the result of the assessment of the Commission. In 

order to clarify that the aim of the Amended-Eurovignette-Directive is to harmonise a cost 

charge related to congestion, noise and air pollution, Recital 1 states: 

“The promotion of sustainable transport is a key element of the common transport 
policy. To this end, the contribution of the transport sector to climate change and its 
negative impacts should be reduced, in particular congestion, which impedes 
mobility, and air and noise pollution, which create health and environmental damage. 
Moreover environmental protection requirements must be integrated into the 
definition and implementation of other Union policies, including the common transport 
policy”. 

The instrument adopted by the European legislature for the payment of such costs is a toll 

the aim of which is to implement the mechanism of internalisation of external costs. 

Indeed, Recital 7 states:  

“In the road transport sector, tolls calculated as distance-based charges for the use 
of infrastructure constitute a fair and efficient economic instrument to achieve a 
sustainable transport policy, since they relate directly to the use of infrastructure, the 
environmental performance of vehicles and the place and time of use of vehicles and 
can therefore be set at a level which reflects the cost of pollution and congestion 
caused by the actual use of vehicles. Moreover, tolls do not create any distortion of 
competition within the internal market since they are payable by all operators 
irrespective of their Member State of origin or establishment and in proportion to the 
intensity of use of the road network”. 

Recital 9 gives another indication for the exhaustiveness of the Directive as regards 

charges by stating explicitly: 

“This Directive does not prevent Member States from applying national rules for 
charging other road users outside the scope of this Directive.” 

Thus, it must be considered that with the Amended-Eurovignette-Directive:  

 the rules for charging hauliers for noise and air pollution costs are harmonised at a 

European level;  

 this harmonisation is implemented by determining a single instrument, i. e. a toll, the 

aim of which is to internalise external costs.  

Therefore, if a Member State imposes an alternative instrument to hauliers for the payment 

of a contribution to environment, health or road safety, which does not correspond to the 

instrument defined in the Amended-Eurovignette-Directive (i. e. which is not a toll and/or 

which is not based on the methodology of internalisation of external costs), in our view 

there is a strong risk that this alternative instrument is considered as contrary to the 

Amended-Eurovignette-Directive.  

This assessment is supported by Recital 15 of the Directive:  

“A clear and transparent implementation of the charging schemes could lead to a 
better functioning of the internal market. Therefore, inconsistent charging schemes 
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should be avoided in order not to distort competition in international goods transport 
on the trans-European road network or on certain sections of that network, and on 
any additional sections of those interlinked networks or motorways which are not part 
of the trans-European road network. The same charging principles should, in 
particular, be applied to any section of the motorway network of a Member State”. 

Since ACE is not a tolling system, and since it does not aim at internalising external costs, 

it should, thus, be considered as contrary to the Directive.  

However, it could be argued in the other way that it is not expressly provided in the 

Amended-Eurovignette-Directive that it harmonises charges to pay for the costs of damage 

to environment and health in general. Rather, it could be argued that the harmonisation 

should be considered as being restricted to the external costs of noise and air pollution to 

the extent defined in Annex IIIa of the Directive. As regards specifically air pollution, the 

pollutants covered are those provided for in Directive 2001/81/EC, i. e. sulphur dioxide 

(SO2), nitrogen oxides (NOx), volatile organic compounds (VOC) and ammonia (NH3), to 

which it is referred in Annex IIIa of the Amended-Eurovignette-Directive. 

Thus, it may not be excluded that Member States are still able to set up instruments which 

are not specifically linked to the external costs covered by the Amended-Eurovignette-

Directive; this could be the case of ACE which is not linked to any specific external cost 

covered by the Directive. 

Nevertheless, to us this position seems not convincing; indeed, this would mean that, in 

order to avoid the application of the Amended-Eurovignette-Directive, a Member State 

would simply have to put forward that the instrument it intends to set up is not directly 

linked to a specific set of pollutants aimed by the Amended-Eurovignette-Directive; there is, 

in our assessment, a high risk that this would render the Directive ineffectual. 

Indeed, the better arguments are in favour of an exhaustive harmonisation. According to 

the Directive, tolling is the suitable instrument to effectively combat environmentally 

detrimental effects of road freight transport.  

As set forth in Part 2 Chapter 1 C., the choice of the applicable legal Treaty basis is 

decisive to determine whether Member States retain residual legislative competences to 

apply alternative or more stringent unilateral measures. While Member States may 

introduce such measures in sectors regulated by secondary legislation based on Title XX 

TFEU (Environment), equal residual competences are not retained if secondary legislation 

has been passed based on Title VI TFEU (Transport) as in the case of the Amended-

Eurovignette-Directive. 

This distinguishes the present situation from the Inntal-cases where the imposition of a 

sectorial traffic ban by Austrian authorities formed part of a general action plan with the aim 

of ensuring ambient air quality in the Inn valley in accordance with the obligations deriving 

from Article 8 paragraph 3 of the former Directive 96/62 in conjunction with Directive 
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1999/30134 in order to safeguard that the annual limit values of nitrogen dioxide set by the 

Directives were not exceeded. While such Directives put it into the discretion of Member 

States to decide on the necessary means of action for compliance with the set limit values 

in their respective territory, and provide, additionally, that Member States may maintain or 

introduce more stringent protective measures by expressly referring to what is now 

Article 193 TFEU, the Amended-Eurovignette-Directive designates tolling as the specific 

instrument to effectively combat environmentally harmful effects of HGV transport. 

Furthermore, neither the Amended-Eurovignette-Directive nor the applicable Treaty 

provisions of the transport title contain a safeguard clause to allow Member States to 

implement alternative heavy goods vehicle traffic management instruments on the road 

network covered by the Directive. 

It is, thus, well founded to assume that the EU legislature made comprehensive use of its 

legislative competences when adopting the Amended-Eurovignette-Directive on the legal 

basis of Article 91 TFEU leaving Member States – in the absence of a safeguard clause – 

without residual legislative competences to implement an alternative heavy road freight 

management instrument such as ACE to combat environmentally detrimental effects of 

road freight transport pursuant to Article 2 paragraph 2 and Article 4 paragraph 2 (g) 

TFEU135. 

B. Consistency of ACE with international law 

I. Compliance with WTO law 

As shown above, the scope of both, GATS and GATT, can overlap if the transfer of a good 

involves a service relating to that particular good. The two agreements do not, as a matter 

of principle, exclude each other; consequently, they may both apply simultaneously to the 

same set of circumstances. 

The applicability of the GATS to an instrument like ACE seems to be out of the question in 

our opinion. However, with respect to the fact that none of the states within the Zurich 

Process has committed to liberalisation of road transport services under GATS, 

consistency of ACE with GATS is not questionable. 

In contrast, one could question the applicability of the provisions of the GATT to an 

instrument like ACE aimed at managing transalpine heavy road freight traffic. But, as 

discussed in more detail in Part 2, the opinion that road freight transport can be regarded 

as being subject to the rules of the GATT as well can hardly be denied when taking into 

account the reference to transportation as such included in some provisions of the GATT. 

                                                  
134  Both Directives were repealed in the meantime as from 11 June 2010 by Directive 2008/50/EC of the 

European Parliament and of the Council of 21 May 2008 on ambient air quality and cleaner air for Europe (OJ 
2008 L 152, p. 19). 

135  In opposition of an exhaustive harmonisation under the regime of the previous version of the Eurovignette-
Directive: see Epiney, A. / Heuck, J., Zur Verlagerung des alpenquerenden Straßengüterverkehrs auf die 
Schiene: die „Alpentransitbörse“ auf dem Prüfstand des europäischen Gemeinschaftsrechts, ZUR 2009, 
pp. 178 et seq., 183. 
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1. Compliance with GATT and other free trade agreements 

ACE is focused on transalpine transport operations which is why an application of Article V 

of the GATT needs to be considered. However, one must take into account the definition of 

“traffic in transit” provided for in paragraph 1: “Goods […] shall be deemed to be in transit 

across the territory of a contracting party when the passage across such territory […] is 

only a portion of a complete journey beginning and terminating beyond the frontier of the 

contracting party across whose territory the traffic passes”. ACE, on the contrary, does not 

necessitate such constellation of a passage across a territory since it only focuses on the 

aspect whether the Main Alpine Line is crossed, and can therefore also apply to domestic 

or bilateral traffic crossing that line. However, it cannot be ignored that ACE, in the end, will 

mainly effect the long distance transalpine traffic which falls under the cited definition and, 

hence, the scope of Article V of the GATT. As a result, in our opinion Article V of the GATT 

is applicable. 

ACE involves a charge on transalpine trips. Pursuant to Article V paragraph 3 of the GATT, 

traffic in transit is exempt from all transit duties and other charges imposed in respect of 

transit, but charges for transportation or those commensurate with administrative expenses 

entailed by transit or with the cost of services rendered may be applied. Hence, the charges 

due under ACE would not infringe Article V of the GATT if they could be qualified as a 

transportation charge.  

The term transportation charge can be interpreted to cover tolls, road charges and similar 

charges for the use of highways to enter the territory in question.136 In contrary, as regards 

charges associated with the requirement to use alternative modes of transport due to 

exhausted quotas on road transit permits, the view is held that they could be considered as 

a transit charge.137  

In our opinion the charges under ACE cannot be qualified as charges for transportation due 

to the fact that they are not levied in return for the usage of the highways, but for the 

passage right to cross the Main Alpine Line. Despite being levied without the intention to 

generate a source of fiscal revenue, they cannot be construed as charges commensurate 

with the cost of services rendered either, as the licence to cross the Main Alpine Line is not 

a service rendered to the haulier. In contrast, the issue of a permit under ACE would only 

allow a charge commensurate with the administrative expenses of this service. 

Thus, the charges levied under ACE breach Article V paragraph 3 of the GATT and 

therefore need to be justified under Article XX of the GATT. 

Further, Article V paragraph 2 of the GATT grants the freedom of transit via the routes most 

convenient to international transit without an obligation to trans-ship bulk. ACE includes a 

maximum quota setting for transalpine road trips. It has been a widely recognised principle 
                                                  
136 Valles, in: Wolfrum, WTO – Trade in Goods (2011), Article V paragraph 16. See as well WTO Negotiating 

Group on Trade Facilitation, Draft Consolidated Negotiating Text, TN/TF/W/165/Rev.11 of 7 October 2011, 
Article 11 paragraph 7. 

137 Valles, in: Wolfrum, WTO – Trade in Goods (2011), Article V paragraph 16. 
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that the sovereignty of states prevails over the freedom of transit convened upon in the 

GATT.138 Therefore, bilateral agreements as well as the GATS reserve the states’ rights of 

admittance to transit. Hence, regulations or agreements providing quota limitations for 

transit trips are basically accepted by the WTO. Nevertheless, if the quota limits are 

reached, only railroad traffic would be allowed to cross the Alps on the main transalpine 

traffic routes. Therefore, quota setting under ACE can lead to an indirect obligation to trans-

ship bulk from road to rail if the quota limits are reached. Considering the WTO Panel’s 

decision in Colombia – Ports of entry of 2009, it seems possible that the Panel considers 

such an indirect obligation as contrary to the principle of freedom of transit as interpreted in 

that case. Therefore, due to the uncertain consequences of the recent decision, there 

remains the risk of the quota setting under ACE not being in line with Article V of the GATT. 

Additionally, ACE would constitute a violation of the principle of non-discrimination 

contained in Article III and V paragraph 2 of the GATT if it placed foreign products at a 

disadvantage in relation to domestic products. ACE is intended to be implemented only on 

trips crossing the Main Alpine Line. The intention not to submit trips of same length, but not 

crossing the line would not contravene the GATT as long as this does not lead to a de iure 

or de facto discrimination of foreign products compared to domestic products. Concerning a 

de facto discrimination, the exceptions for local or short distance trips according to the 

ALBATRAS-study bear a risk that foreign products will incur a competitive disadvantage. 

The maximum travelling distance of 150 km for short distance traffic covers, for instance, a 

wide range of the national territory of Switzerland and Austria. Therefore a huge amount of 

the transport operations profiting from the exemptions are transport operations of domestic 

products. In our view, the introduction of such exemptions would, thus, lead to advantages 

for domestic products. Hence, it is assumable that exceptions for local or short distance 

trips could contravene the principle of non-discrimination under the GATT and need to be 

justified referring to the parallel line of argument set forth in Part 3 Chapter 3 A. II. 

Under Article XI paragraph 1 of the GATT, quantitative restrictions on import or export of 

products other than charges are banned.139 Besides the enactment of charges on Alpine 

crossing HGV trips, ACE sets a maximum quota for such trips. Thus, ACE doesn’t aim at 

limiting import or export of specific products or the goods flow itself. Therefore, ACE cannot 

be qualified as a prohibition or restriction to import or export under Article XI of the GATT. 

2. Justification under Article XX of the GATT  

If ACE is considered as being in conflict with provisions granting freedom of transit under 

the GATT, further justification is required according to Article XX (b) or (g) of the GATT. 

A justification under the exceptions of Article XX of the GATT is possible if ACE is (i) 

applied in a non-discriminating manner; (ii) not intended as a disguised restriction on trade; 

and (iii) can be considered as a necessary measure to protect relevant interests, i. e. 

                                                  
138  Cf. Uprety K., The Transit Regime for Landlocked States, Washington 2006, pp. 56 et seq. 
139 The scope of application of Article XI of the GATT is not as wide as that of Article 34 TFEU since it does not 

cover measures which have an equivalent effect to quantitative restrictions. 
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human, animal or plant life or health or is a mean relating to the conservation of exhaustible 

natural resources. A measure will not be considered necessary within the meaning of 

Article XX of the GATT if an alternative measure which a Member State could reasonably 

be expected to employ and which is not or less inconsistent with other GATT provisions is 

available.140 However, to our perceptive, the requirements for such a justification are not as 

strict as under EU law since, on the one hand, services as such are not generally 

liberalised under WTO law, and, on the other hand, a multitude of bilateral and regional 

agreements concerning transport include quotas which is accepted by the WTO.141 

Still, it is questionable whether ACE can be construed as necessary under the GATT, in 

particular focussing on the threshold setting on Alpine transit trips forming a constituent 

element of the instrument. Firstly, a scientific analysis of ACE would have to show that 

possible detour effects would not undermine the conceptual consistency. Further, the 

question arises whether there are alternative measures by which the objectives could be 

reached with less impact to regulations of the GATT. States enacting ACE would 

consequently have to prove that other measures without implementing quota restrictions 

could not achieve comparable positive effects of environmental protection and the use of 

transport infrastructure. Tolling is regarded as such an alternative measure without quota 

restriction, thus the concerns on proportionality of ACE are also mirrored on the GATT 

level. If, however, an in-depth analysis provides conclusive evidence that ACE, in fact, 

proves more effective, a justification under Article XX (b) or (g) of the GATT is possible.  

II. ACE in light of the Alpine Convention and the Transport protocol 

The Contracting Parties of the Alpine Convention have explicitly envisaged a collaboration 

with the Member States of the Zurich Process to seek for solutions on the protection and 

the sustainable development of the Alps. Furthermore, they have adopted an “Action Plan 

on Climate Change in the Alps” according to which traffic, particularly the transalpine traffic 

of goods and passengers, should be shifted towards more eco- and climate-friendly means 

of transportation. The plan provides as one of the activities to achieve the objective of the 

plan to “continue with the surveys initiated by the Transport Ministers of the Alpine 

countries within the Zurich Declaration in order to determine the most efficient means to 

regulate road traffic for goods through the Alps”. 

Hence, the objectives pursued by the Contracting Parties are similar to those which shall 

be achieved with the instruments under issue. As agreed on principles on how to achieve 

these objectives, it is explicitly laid down in the Transport protocol that the costs for 

transport must be economically bearable and that fair competition between modes of 

transport must be ensured. Further, according to the protocol, the use of existing transport 

systems and infrastructures in the Alps shall be optimised by charging external and 

infrastructure costs to polluters in line with the damage caused; the transfer of the carriage 

                                                  
140 Cf. WTO Dispute Solution Body, Colombia – Indicative Prices and Restrictions on Ports of Entry, Arbitration 

Report of 27 April 2009, WT/DS366/R, paragraph 7.549. 
141 See, in particular, the WTO Background Note by the Secretariat on Road Freight Transport Services, 

S/C/W/324 of 29 October 2010, p. 21 ff. 
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to more environmental-friendly means of transport shall be encouraged. Therefore, any 

transport charges levied may not go beyond the real costs caused to avoid a distortion of 

competition between the different modes of transport. To comply with these principles, 

precautions must be adopted within the system of ACE to avoid the risk of overcharging, 

i. e. the charging of prices exceeding the real costs, caused by the envisaged strict 

limitation and auctioning of certificates for transalpine trips. 

Additionally, one needs to be aware that the Contracting Parties only envisage to 

encourage, but not to enforce a modal shift in the Transport protocol. Although the protocol 

has not been ratified by all Contracting Parties of the Alpine Convention so far, it can be 

consulted for the interpretation of transport related actions. Hence, the lack of support for 

instruments not only encouraging, but enforcing a shift from road to rail contrary to the 

principle of fair competition between the different modes of transport raises again concerns 

that ACE may go beyond was is considered as necessary to accommodate the needs of 

environmental protection. 

III. Compliance of ACE with the EU-Switzerland Transport Agreement 

The EU-Switzerland Transport Agreement contains a detailed set of rules for a road 

charging system. According to the Agreement, Switzerland is entitled to levy a part of the 

charges on heavy goods transport as a toll fee on the use of specialised Alpine 

infrastructure (Article 40 paragraph 5). Nevertheless, the total amount of the charge on 

transit traffic is not to exceed the maximum amount defined in the Agreement itself or at a 

later moment by the Joint Committee. In addition, any quota system may only be imposed if 

adopted through a bilateral act. 

Charges under ACE have to respect the principle of proportionality in the imposition of 

charges relating to transport costs to comply with Article 32 of the Agreement. To comply 

with this principle, three criteria have to be fulfilled142. First, in an intramodal aspect, every 

category of vehicles has to bear its own costs. This criterion is closely related to the 

polluter-pays principle as laid down in Article 37 of the Agreement. Second, in an 

intermodal aspect, the charging system under ACE needs to secure that each mode of 

transport has to bear only its own costs. Third, the relation between the costs generated by 

road traffic and the charges levied under ACE needs to be proportionate. This secures at 

the same time the free choice of transport mode. The charging system under ACE does not 

secure necessarily that charges reflect the costs of heavy goods vehicles since the costs 

charged are not composed of infrastructure and external costs, but determined by market 

mechanisms in auctions. While market mechanisms in general are effective in allocating 

costs, it cannot be excluded that charges could rise to a disproportionate level if the quota 

limits under ACE should be effective. The problem of disproportionate charges under ACE 

is relevant regardless of whether the price of the ACUs results from auctioning by the state 

                                                  
142  Cf. Epiney A. / Heuck J., Zur Verlagerung des alpenquerenden Straßengüterverkehrs auf die Schiene: die 

„Alpentransitbörse“ auf dem Prüfstand des europäischen Gemeinschaftsrechts, ZUR 2009, pp. 178 et seq., 
185 et seq.; Weber R., Alpentransitbörse im europarechtlichen Fadenkreuz, AJP/PJA 2008, pp. 1213 et seq., 
1221 et seq. 
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or state agency or of later sales from initial buyers. In both cases the charges are due to 

state regulations and have to respect the above principles. Furthermore, as charges under 

ACE are levied for crossing the Alpine Main Line without regard to the effective trip 

distance, it seems probable that the charges levied for shorter trips (not falling under the 

exceptions for short distance traffic though) surpass the maximum amount allowed under 

the principle of proportionality. This, at the same time, constitutes a breach of the principle 

of non-discrimination as laid down in Article 32 of the Agreement. 143  

The maximum charge for an Alpine transit trip as determined by the Agreement is 

compulsory under any point of view. Switzerland is not allowed to charge higher fees for 

the transalpine traffic than defined by the Agreement. According to a Swiss Federal 

Supreme Court ruling, the heavy goods vehicle fee currently applied in Switzerland does 

not exceed the full amount agreed to by the Joint Committee. Since the actual amount of 

the fee is set to CHF 290, there remains a small scope to the maximum amount of 

CHF 325. 

ACE introduces a quota as well as a charge on transit traffic. Therefore, the implementation 

of the threshold setting on maximum capacity under ACE would require a bilateral 

amendment of the Agreement. Further, adding the costs of ACPs to the already levied HGV 

Fee would lead to a higher charge on transit traffic than the maximum amount allowed in 

the Agreement. Since, according to the Swiss Federal Supreme Court, the maximum 

permissible amount of charging has already been reached by the HGV Fee, an imposition 

of new charges under ACE on transit traffic would need either an amendment of the 

Agreement or a reduction of the other charges to comply with the maximum amount 

allowed according to the Agreement. Thereby it shall be considered that the maximum 

amount allowed was one of the core aspects in negotiating the Agreement; hence, there 

are little chances that this amount could be raised substantially by decision of the Joint 

Committee or that new negotiations would lead to an accord on enacting ACE. 

IV. Compliance of ACE with the ECMT-regime 

Since ACE provides for quantitative restrictions on Alpine passage rights, it cannot be 

excluded that obtained ECMT transit permits may not be used and carriers from ECMT 

Member Countries are denied road access to the covered network due to a shortfall of 

ACUs leaving hauliers without a feasible alternative transport option. Hence, an 

inconsistency of ACE with the ECMT-regime rests possible. 

                                                  
143 In this respect it can referred to the analysis under EU law, see above Part 3 Chapter 3 A. II. 
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C. Consistency of ACE with national laws of the Participating States 

I. Austria 

1. Freedom of occupation and justification of its restrictions 

The entry into the profession of haulier is not affected by the ACE-system, and the caused 

infringement of the freedom of occupation only concerns the practice of the profession. 

Hence, ACE has to follow a legitimate aim and must be suitable, necessary and adequate. 

The national objective of environmental protection is constitutionally secured and even 

assigned to the legislator by the Constitutional Act on environmental protection. Avoiding 

environmental damages, capacity management and advancement of transport by rail are of 

common interest as well. Also, the legislator has a wide margin of appreciation regarding 

the instruments by which to fulfil the public interest. 

The suitability of ACE is questionable if the instrument will be implemented only on specific 

Alpine corridors such as Alpine arch B+ or if it only affects a limited number of roads – i. e. 

main roads (motorways) and not regional roads. This might provoke detours of heavy 

vehicles and therefore (only) shifts environmental damages to other places or roads. 

Similarly, traffic congestions would not be reduced, but merely shifted to other Alpine 

crossings. The suitability is also doubtful if the distinction between chargeable and non-

chargeable trips is made depending on the crossing of the Main Alpine Line since in that 

case hauliers using the same roads without crossing that line may operate free of charge 

independent of the length of the trip or the emission class of the used HGV. In our view, a 

differentiation that is not coherent with the aim of avoiding environmental damages – which 

is the main objective of ACE – cannot be suitable. However, capacity management of 

specific Alpine crossings might be a suitable goal itself, but then congestions must indeed 

be detectably reduced at those specific crossings; this requires a profound factual analysis. 

Under Austrian law, the necessity is not questionable only because the fundamental rights 

of hauliers may be less infringed by other systems such as TOLL+, while ACE is based on 

the necessity for hauliers to purchase crossing permits as well as on quantitative 

restrictions. In Austrian constitutional legal theory, the legislator is given a wide margin of 

discretion to set economic and ecological provisions; hence, the requirements to be fulfilled 

by the national legislator are not as strict as under European Union law.144 Therefore, the 

Austrian parliament may also take into account that quantitative restrictions do not only 

have a better effect to avoid or at least minimise congestions – even if this is just of side 

effect. The necessity of ACE can also be seen as given, as the burden for the entrepreneur 

lies in the payment of the crossing permit whose price is supposed to be shaped on the 

market.  

The adequacy of ACE should be given assuming that usage permits are not only 

distributed to distinguished entrepreneurs, but also to newcomers on the market, and the 

                                                  
144 See above Part 3 Chapter 3 A. I. 3. b). 
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market price does not have a “confiscatory effect”; it needs not be equivalent to the “real 

costs”. However, a quota restriction on the local and short-distance transportation of goods 

seems problematic if there are no alternatives to the road, particularly in form of the 

railways,145 because changing over from heavy duty vehicles to the railways is not possible 

in short-distance traffic. From this point of view, it is essentially important when 

implementing the ACE-concept as described in the ALBATRAS-study that exemptions for 

local and short distance transport in order to avoid traffic obstruction between nearby 

economic areas on both sides of the Alpine crossings are provided for. Considering the 

legislator’s margin of appreciation, the definitions of local and short-distance traffic 

suggested in the ALBATRAS-study are adequate from our point of view. 

2. Adherence to the principle of non-discrimination 

As the implementation of ACE would affect only a limited number of roads or only a limited 

number of trips on the same transit roads, the instrument leads to an unequal treatment 

that requires justification also regarding the principle of proportionality. 

In principle, environmental protection, capacity management and the advancement of the 

use of the railways along Alpine transit routes are legitimate public interests that are fit to 

justify unequal treatment. Moreover, due to their particular significance for international and 

European heavy freight traffic, the regulation of only some Alpine transit routes or only 

some trips may legitimately differ from that of other roads or trips. But – similar to the 

European plane – the legislator must also justify its choice of charged roads and trips. 

Considering this, the unequal treatment can hardly be justified with reasons of 

environmental protection and the advancement of the use of the railways in general if 

detours are not hindered. As far as the central aim of ACE is minimising environmental 

damages caused by road transport, it is doubtful if the legislator is able to explain that such 

discrimination is necessary in order to achieve this aim. 

The ACE-system could also pose problems in connection with short-distance traffic if, 

assuming equal price levels, the increase in price is much higher in relative terms for short 

distances in comparison to long distances.146 Hence, exemptions are necessary; as 

mentioned above, in our view the suggested privilege of short-distance traffic of the 

ALBATRAS-study can be regarded as sufficient. 

Taking the general principle of objectivity into account, it must be made sure that the 

defined limitation of capacity of ACE is based on objective considerations.  

3. Compliance with the right of property 

The right to property is only violated if a public charge has confiscatory effects. In any case, 

the ACE-system requires a legal basis. Hence, the implementation of payment duties by 

means of ACE should be admissible. 

                                                  
145 Constitutional ruling No 11483/1987 
146  Weber, R., Alpentransitbörse im europarechtlichen Fadenkreuz, AJP/PJA (2008), pp. 1213 et seq., 1222. 
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4. Possible conflicts with legislative acts  

As the Federal Law on Roads (Bundesstraßengesetz) guarantees public access to the 

federal roads and ACE introduces a system where the rights to use the liable roads are 

distributed, this system would violate this guarantee. Similar conflicts arise as regards 

regional and private roads, for example the Felbertauern and the Reschen corridor. 

The Federal Law on Road Tolls has to be modified if the conventional tolls shall not be 

maintained. Otherwise – as the ACE-system is not a tolling, but a permission system – the 

Federal Law on Road Tolls will, in principle, not be infringed.  

Depending on the details of the ACE-system, the instrument may not be in line with the 

current legal framework concerning the ASFINAG. This, of course, firstly depends on the 

question if ACE shall be implemented parallel to existing road charging systems or instead 

of them. The ASFINAG law regulates the right of usufruct on all federal roads and gives all 

the rights and duties of the federal state to this state owned company. This right is 

contractually detailed and therefore must be taken into account when implementing a 

contribution system. 

5. Possible conflicts with bilateral agreements  

Austria has concluded several bilateral agreements in the field of transport, whose 

validation depends on Article 1 of the EU Regulation No 1072/2009. Pursuant to these 

agreements, in one way or another, the right to carry out goods transportation within the 

road contingent depends on a public license. In principle, and provided that no exemptions 

apply, an enterprise conducting long-distance freight traffic requires a permit147 (where 

applicable: ID148). These permits are subject to a quota restriction149 (where applicable: 

depending on reciprocity150 or traffic volume and the interests of both treaty parties151). 

Although the ACE-system does not concern the access to the market of goods 

transportation in Austria as such, it could violate these bilateral agreements if they seriously 

keep long-distance freight traffic entrepreneurs from the concerned states holding a permit 

based on the quota restrictions in the bilateral agreements from making use of the rights 

granted to them in the permit. 

                                                  
147 Article 6 Agreement Austria/Tunesia; Article 7 Agreement Austria/Marokko; Article 1 Agreement 

Austria/Albania. 
148 See Article 19 Agreement Austria/Yugoslavia; Article 4 Agreement Austria/Turkey. 
149 Article 7 Agreement Austria/Turkey; Article 5 Agreement Austria/Albania. 
150 Article 19 Agreement Austria/Yugoslavia; Article 6 Agreement Austria/Tunesia. 
151 Article 7 Agreement Austria/Marocco. 
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II. France 

1. Adherence to constitutional law 

a) ACE entails risks of inconsistency with the freedom of movement 

According to the Constitutional Court (Conseil Constitutionnel), the constitutional principle 

of freedom of movement does not impede that the use of certain infrastructure is subject to 

the payment of a charge.152 

However, forbidding certain vehicles, such as HGVs, to use roads, is contrary to the 

principle of freedom of movement. In France, local authorities may forbid circulation of 

HGVs on certain roads of cities under certain circumstances, provided, however, that the 

hauliers have an alternative route to service their points of destination on their itinerary.153 

In the case of ACE, the amounts of ACUs to be auctioned will be limited. Thus, in theory, it 

may in our view not be excluded that ACUs run short at some point; if this situation arises, 

certain hauliers will thus be impeded to access certain roads. Such a situation would be 

inconsistent with the freedom of movement. Nevertheless, firstly we note that it is indicated 

in the ALBATRAS-report (p. 37) that “[t]here is no reason to expect that ACU run short 

before the end of the year”. Secondly, one could argue that, even though ACUs run short, 

this would not be contrary to the freedom of movement so long as the hauliers have an 

efficient alternative which enables them to service their points of destination on their 

itinerary, e. g. if a rail infrastructure is available to them for combined transport. In our view, 

in order for such an alternative to be appropriate, costs and technical feasibility conditions 

to use such an alternative should not be disproportioned compared to that of the use of 

ACUs.  

If there is no sufficient railway capacity by the time the ACE-system is put in place, there is 

a risk that ACE is considered as contrary to the freedom of movement. In this respect, we 

note the Advisory Board’s comment according to which no conclusive assessment of the 

availability of sufficient railway capacity has been carried out yet.  

Moreover, if in certain cases the auction system leads to a level of price of ACU which is 

prohibitive for certain transport undertakings, i. e. a price which would leave such hauliers 

no choice, but to either not purchase ACUs or purchase ACUs with a risk of putting their 

undertakings in jeopardy (i. e. risk of winding up), this situation could be considered as 

indirectly prohibiting hauliers to access the roads and thus as being a breach of the 

freedom of movement154. 

                                                  
152 Decision n°79-107 DC of 12 July 1979. 
153 For a recent summary of applicable regulations and French administrative Supreme Court (Conseil d’Etat) 

case law see “Réponse du Ministère de l’Ecologie, du Développement durable, des Transports et du 
Logement à question écrite Sénat n°15613, publication au JO Sénat du 6 janvier 2011”. While deciding on the 
legality of obstacles to the freedom of movement, the French courts could also in our view inspire themselves 
from the ECJ Case C-320/03, Commission v Austria (Inntal I), ECR I-09871. 

154 Please note that this has to our knowledge not been decided by case-law. 
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Finally, please note that, when analysing whether a measure constitutes a breach of the 

freedom of movement, the courts assess whether the measure is the less restrictive to the 

freedom of movement to achieve the objective.155 In our view, it may not be excluded that 

ACE is considered as more restrictive than TOLL+. 

b) ACE entails risks of inconsistency with the freedom of commerce and industry and 

property right156 

According to the Constitutional Court, the freedom of enterprise may be restricted in order 

to protect another constitutional principle (for instance of the protection of environment) 

provided this restriction is not disproportioned.157 

Therefore, as indicated above, the amounts paid by the hauliers resulting from the 

implementation of ACE should not be at a level which puts their enterprise into jeopardy 

(i. e. risk of winding up). 

Moreover, ACUs should not run short or, if they do run short, hauliers should have an 

efficient alternative which enables them to service their points of destination on their 

itinerary in order for the hauliers to keep on conducting their business.158 

c) ACE is in conflict with the principle of equality with respect to the geographical scope 

of the instrument 

In our case, the question arises as to whether the fact that, among the whole territory of 

France, only the hauliers circulating in all or part of the French Alpine territory will be 

subject to any of the three instruments is a breach of the principle of equality. 

According to the equality principle as defined by the ECJ159, if it is intended to limit ACE to 

the French Alpine territory, it would have to be demonstrated that: (i) either the hauliers 

circulating in the Alpine region are in a different situation than that of the other hauliers 

circulating on the rest of the territory; (ii) or that, even though all hauliers are in the same 

situation, a difference of treatment relates to a legally permitted aim pursued by the 

legislation in question, and is proportionate to the aim pursued by the treatment. 

                                                  
155  This principle is also applied by the ECJ, see above Part 3 Chapter 3 A. I. 3. b). 
156  In our view, the analysis of consistency of ACE with the freedom of commerce and industry is transposable to 

the freedom of property as such freedoms benefit from a similar protection and that similar principles of 
restriction are applicable 

157  Constitutional Court, Decision n° 2000-439 DC of 16 January 2001. A similar principle is applied by the 
European courts; see for a recent example EGC Case T-16/04, Arcelor [2010], ECR 00000 paragraph153. 

158  A ruling of the French Administrative Supreme Court in the field of the emission trading systems applied to 
installations, could be interpreted as signifying that there could be a breach of freedom of property and of 
enterprise, depending on the circumstances, if the level of reduction of gas emissions assigned to a specific 
sector is too important (CE, 8 February 2007, n°287110 Arcelor). Applied to our case, this could mean that 
there could be a breach to such freedoms if the number of certificates / ACUs is significantly too low compared 
to the needs of the hauliers. 

159 ECJ Case C-127/07 Arcelor [2008] ECR I-09895 paragraphs 25 et seq. 
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In our view, to support (i) above, a higher environmental impact of the hauliers in the Alpine 

region than that in the other regions could be used to justify a difference of situation. This 

position appears in Annex III a of the Amended-Eurovignette-Directive: 

“Where a Member State chooses to levy an external-cost charge on only a part or 
parts of the road network falling into the scope of this Directive, the part or parts shall 
be chosen after an assessment establishing that: vehicles' use of the roads where 
the external-cost charge is applied generates environmental damage higher than that 
generated on average on other parts of the road network falling within the scope of 
this Directive that are not subject to an external-cost charge.” 

Thus, it could be argued that, if a scientific analysis supports the fact that environmental 

damage in mountainous regions is higher than in non-mountainous regions, non-

mountainous regions could be excluded from the scope of the instruments. 

However, it might appear difficult to demonstrate that environmental damage in the Alpine 

territory is higher than in other French mountainous regions (e. g. Pyreneans). Thus, if ACE 

is restricted to the Alpine region, there could be a risk of breach of equality between 

hauliers circulating in the Alpine region and hauliers circulating in other mountainous 

regions.  

Nevertheless, according to (ii) above, if it may be demonstrated that hauliers circulating in 

the Alpine region require a difference of treatment compared to hauliers circulating in the 

other mountainous regions, there will be no breach of equality.  

Annex III a of the Amended Eurovignette Directive provides for grounds justifying such a 

difference of treatment:  

“Where a Member State chooses to levy an external-cost charge on only a part or 
parts of the road network falling into the scope of this Directive, the part or parts shall 
be chosen after an assessment establishing that: the imposition of an external-cost 
charge on other parts of the road network falling within the scope of this Directive 
might have adverse effects on the environment or road safety, or levying and 
collecting an external-cost charge on them would entail disproportionate cost”. 

Finally, please note that the fact that the charging of an HGV is subject to crossing the Main 

Alpine Line entails a risk of direct or indirect discrimination under French law as well. 

d) ACE is in conflict with the principle of equality with respect to exemptions to the 

instrument 

Furthermore, the fact that ACE provides for an exemption for the short distance and local 

transport may also be a concern under French law. Exempting local or short distance 

transport might be viewed as mainly benefiting to national hauliers to the detriment of 

hauliers of other nationalities.160  

                                                  
160 See above Part 3 Chapter 3 A. II. 2. 
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2. Compliance with relevant legislative acts 

a) ACE is in conflict with the Roads Code and the principle of gratuitousness 

ACE is inconsistent with the principle of gratuitousness, since it aims at setting-up a 

payment for the hauliers to use the roads network. 

In our view, none of the exceptions to the principle of gratuitousness mentioned above may 

be used. Indeed, as regards highways and “ouvrages d’art”, the exceptions aim tolls (and, 

thus, exclude systems such as ACE) which aim at covering only expenses related to the 

cost of infrastructures and not the internalisation of external costs.  

b) There is no issue of inconsistency with the Customs Code 

In the case of ACE, we understand that, on the French territory, four crossing points have 

been identified: Ventimiglia coastal road, Montgenèvre mountain pass and Mont-

Cenis/Fréjus and Mont Blanc tunnels (pp. 24 and 59 of the ALBATRAS-report).  

According to the map of the French Eco Tax network161, none of the roads leading to these 

four points are subject to the French Eco Tax162.  

Thus, there is no issue of combination of the French Eco Tax with the ACE-system.  

3. Amendments to public service concessions 163 

The roads leading to the Mont-Cenis/Fréjus and Mont Blanc tunnels and the Ventimiglia 

coastal road are subject to public service concessions on which tolls apply, which could be 

considered as infrastructure cost charges under the Amended-Eurovignette-Directive.  

Thus, there would in our view be no issue of combination of both ACE and the concession 

tolls since ACE would not be considered neither as an infrastructure cost charge nor as an 

external cost charge under the Amended-Eurovignette-Directive.  

Nevertheless, the implementation of ACE on the network comprised in the public service 

concessions might require an amendment to the concessions for technical reasons (for 

instance to put in place interoperability mechanisms). 

                                                  
161 http://cartelie.application.developpement-durable.gouv.fr/cartelie/voir.do?carte=Bande_Decret_ScanIGN&ser 

vice=DGITM 
162 The roads leading to the Mont-Cenis/Fréjus and Mont Blanc tunnels and the Ventimiglia coastal road are 

subject to public service concessions and are thus excluded from the scope of the French Eco Tax; the road 
leading to the Montgenèvre crossing point is a national road exempted from the French Eco Tax by decree 
n°2009-1588 of 18 December 2009: “route nationale 94 entre Gap (PR 70 + 000) et Montgenèvre (PR 174 + 
832)”. 

163  The aim of the analysis is not to assess whether the public service concessionaires would be entitled to 
conduct the missions of setting-up and implementing the instruments. Nevertheless, it should be noted that if it 
was envisaged to entitle the concessionaires to such missions, such additional missions could appear as 
contrary to the principles of the public service concessions under which the concessionaire is paid for a public 
service rendered (a remuneration from the instruments would not be considered as a remuneration for a public 
service rendered by the concessionaire). 
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Moreover, we may not exclude that the enactment of the ACE-system triggers the risk of 

having to indemnify the public service concessionaires either on the ground of hardship, or 

on the ground of “fait du prince”. 

Hardship (imprévision) may be defined as a situation which is external to the parties, 

unpredictable and which leads to an upheaval in the economic balance of the contract164 

and triggers a right of indemnification for the concessionaire. According to the theory of the 

“fait du prince”, the concessionaire is entitled to indemnification by the grantor in case a 

measure taken by the grantor in the field of its regulatory powers (i. e. outside of its rights 

under the concession) causes a damage to the concessionaire. 

We may not exclude that a shift from road to rail due to the implementation of ACE or a 

shortfall of certificates impeding the hauliers to circulate on the concession network triggers 

the application of either of these two theories. However, an economic assessment would 

have to be made to measure the impact of the application of ACE on the revenues of the 

concessionaire.  

However, as regards hardship, the concessionaires might encounter difficulties in proving 

that this situation was unpredictable (since road charging for environmental damage has 

been envisaged for several years), and, thus, in demonstrating that the criteria are met.  

4. Possible conflicts with bilateral agreements 

a) ACE could be considered as inconsistent with bilateral agreements relating to 

authorisations and quota systems 

The analysed bilateral agreements provide that foreign heavy load vehicles may cross the 

French national territory provided they have obtained a prior specific permit. 

The detailed procedure for obtaining this permit is specified in each bilateral treaty. 

In particular, the number of permits available each year is limited by a system of quotas. 

Some categories of road transports (e. g. humanitarian operations, transport of cultural 

goods, post, breakdown services) are not subject to the obligations of obtaining the 

crossing permit. 

As regards ACE, the instrument provides for quantitative restrictions or upper limits on 

passage rights; thus, a situation could arise in which hauliers have obtained a permit on the 

ground of the bilateral agreement, but are impeded to circulate on the network on the 

ground that ACE certificates have run short. Therefore, since this situation may not 

theoretically be excluded, the ACE-system could appear as being inconsistent with the 

bilateral agreements.  

                                                  
164  According to case-law, an upheaval in the economic balance is considered to occur if the event leads to an 

additional cost of more than a certain percentage of the initial costs which varies on a case-by-case basis (A 
circulaire of 20 November 1974 states a threshold of 10 % and courts have considered in certain cases a 7 % 
threshold). 
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In addition, the certificates to be obtained under the ACE-system could be considered as 

equivalent to permits under the bilateral agreements, due to the fact that the hauliers need 

to comply in advance with specific conditions to obtain the certificates (especially if the 

haulier has to open a specific account on a central platform or if the auctioning system is 

complicated and/or time-consuming). Thus, the certificates could be considered as an 

additional restriction inconsistent with the bilateral agreements. 

b) ACE should not be considered as inconsistent with bilateral agreements relating to 

the Mont Blanc and Frejus tunnels 

According to the agreement relating to the Frejus tunnel, the concessionaires will perceive 

tolls on the infrastructure the maximum rates of which will be agreed by the two 

governments; the maximum rates will take into account the expenses of the 

concessionaires.165 

According to the agreement relating to the Mont Blanc tunnel, the operator perceives on 

behalf of the concessionaires tolls from users in order to cover all of the expenses incurred 

by the concessionaires and by the operator due to the agreement and the two 

concessions.166 

The agreement relating to the modalities of reopening of the Mont Blanc tunnel to HGVs 

notably organises the principle of an alternate circulation in the tunnel for HGVs. Notably, 

the duration of circulation for each direction is of around one hour. Moreover, under this 

agreement, the governments of France and Italy must share evenly the HGV traffic 

between the Mont Blanc and Frejus tunnels notably by ensuring that each tunnel bears at 

least 35% of the total HGV traffic.167 

In our view, none of these provisions should be considered as inconsistent with ACE; 

indeed, as regards the provisions on tolls, it may be considered that such tolls are aimed at 

covering the expenses incurred by the concessionaires for the construction and operation 

of the infrastructure. The agreements do not deal with other types of tolls or charges which 

could be applied to the road users by the states for environmental protection purposes. 

As regards more specifically the provisions relating to alternate circulation of HGV, the 

instruments would not in our view impede the implementation of alternate circulation.  

Finally, ACE should not impede the implementation by the states of the provision relating to 

the sharing of traffic between the two tunnels so long as both tunnels are subject to 

equivalent ACE rates and, thus, that one tunnel is not advantaged compared to the other 

due to the application of a different rate.  

                                                  
165  Article 12 of the agreement between France and Italy dated 23 February 1972. 
166  Article 5 of the agreement between France and Italy relating to the Mont Blanc tunnel dated 24 November 

2006. 
167  Articles 2 and 3 of the agreement between France and Italy relating to the modalities of reopening of the Mont 

Blanc tunnel to HGV dated 10 and 29 April 2002. 
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III. Germany 

The effects of an implementation of ACE on the German road network and, hence, the 

relevance of German national law highly depend on the precise mode of application of the 

instrument. According to the ALBATRAS-study, it is envisaged to control and charge the 

ACP directly at the Alpine crossing. In this case no German authority would be directly 

involved in the application of the instrument since none of the liable Alpine crossings lies on 

German territory. However, sections of the German road network fall into the Alpine region 

as defined by the Alpine Convention. Therefore an effect of ACE on sections of the German 

road network seems possible if, for example, a haulier which plans to use a liable Alpine 

crossing must hold an ACP already when accessing the Alpine region via a German road. 

In case such a mode of application is chosen, ACE could affect the fundamental rights as 

laid down in the Basic Law and had to be conform with German national legislation as well. 

The analysis of ACE on the basis of national German law does not reveal any obvious 

inconsistencies, but, in particular, the principle of proportionality establishes requirements 

which must be met. Since several concerns of inconsistency which arise are similar to 

those under European Union law or the national laws already analysed, the following 

examination will focus mainly on the particularities of German law. 

1. Freedom of occupation and justification of its restrictions 

First of all, even the implementation of a quota limitation like intended under ACE is not 

inconsistent with German national law from the outset since it finds a possible legal basis in 

Article 12 paragraph 1 sentence 2 Basic Law (Grundgesetz, GG). However, every 

restrictive measure in relation to the usage of roads for the carriage of goods affects the 

freedom of occupation of the road hauliers. Thus, to be consistent with the Basic Law, such 

a restriction to Article 12 paragraph 1 GG must be justified on grounds of public interest 

and it must meet the principle of proportionality. 

The objective pursued by ACE, which is to achieve sustainable transport by reducing the 

environmental damages of road transport in the sensitive Alpine region, is a legitimate aim. 

Although ACE only affects the level of occupational practice, the implementation of ACE 

must be feasible, necessary and appropriate to achieve this aim to fulfil the conditions of 

Article 12 paragraph 1 sentence 2 GG. A quota limitation, like the cap-setting intended 

within ACE, would affect the occupational practice in a restrictive manner, which is why its 

necessity, in particular in relation to less restrictive measures, needs a peculiar 

assessment. 

The principle of proportionality pursuant to German constitutional law basically entails the 

same requirements and reveals identical concerns as have been discussed in more detail 

in relation to the European Union law.168 In this context, the aspect that tolling would not be 

based on a quota limitation and therefore constitutes an transport management instrument 

less restrictive to the freedom of occupation is of significance again. 

                                                  
168 See above Part 3 Chapter 3 A. I. 3. 
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2. Adherence to the principle of equality 

In our view, the mode of application of ACE as described in the ALBATRAS-study would be 

contrary to the principle of equality (Article 3 paragraph 1 GG). Unequal treatment would 

be, in particular, the consequence of a limitation of the instrument to Alpine arch B+ and a 

distinction based on the rule of crossing the Main Alpine Line since these aspects would 

lead to a differentiation of chargeable and non-chargeable trips depending on the origin 

and/or destination of the trip and, eventually, on the question if at all one and which Alpine 

crossing or tunnel is passed. Hence, some trips on a certain German motorway section 

were liable to pay whereas others on that identical section were not even if principally 

effected at the same point of time by the same type of vehicle. 

However, an unequal treatment of basically equal situations can be justified under German 

constitutional law if it is based on reasonable grounds. Since ACE is aimed at reducing the 

environmental effects of road transport, it would have to be proven that such discrimination 

is necessary to achieve this aim. In principle, a justification could be based on the same 

reasons as those described under EU law and, hence, meets the same concerns.169 

3. Conflicts with national transport legislation  

In Germany the usage of roads for reasons of traffic is dominated by the legal concept of 

public use. According to this concept, everyone may use the federal roads within the 

framework of the dedication and the traffic related legislation without any authorisation 

necessary; charges may only be levied if provided for in a specific legal provision, Section 7 

paragraph 1 Federal Highway Act (Bundesfernstraßengesetz, FStrG). Implementing 

Directive 1999/62/EC, the Federal Road Toll Act (Bundesstraßenmautgesetz, BStrMG) 

serves as the legal basis for the imposition of a distance related toll. Of course, ACE is not 

in line with these national acts since the German law does not provide for such a HGV 

traffic management instrument so far. 

4. Possible conflicts with bilateral agreements  

Like the other countries participating in the Zurich Process, the Federal Republic of 

Germany has concluded several bilateral agreements in the field of transport, which are 

dominated, inter alia, by the common principles of licensing requirement, quota limitation 

and prohibition of cabotage.170 

Among the agreements in force, on the one hand, there are agreements with other Member 

States of the European Union (e. g. with France, Slovenia and Spain) which concern the 

international transport of passengers and goods and which, inter alia, oblige the hauliers 

from one Contracting State to hold a licence from the other Contracting State when 

                                                  
169 See above Part 3 Chapter 3 A. II. 
170 Since, according to the specific input of the Advisory Board on national peculiarities and diverging areas of 

interest by the German side the analysis shall not set special focus on the bilateral agreements concluded by 
Germany, they will only be outlined shortly. 
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effecting transport services to or through the latter. However, such bilateral authorisations 

have been replaced by the Community licence. 

On the other hand, there are agreements with third countries, but to us they seem to be of 

less relevance for the present study.171 

However, the basic commonality of the bilateral agreements in the field of road transport is 

to grant the partner a limited amount of passage rights for the German territory. Since ACE 

provides for quantitative restrictions on Alpine passage rights, it cannot be excluded that 

permits obtained on ground of a bilateral agreement may not be used and non-domestic 

carriers are denied road access due to the fact that ACUs run short. Hence, an 

inconsistency of ACE with bilateral agreements concluded by Germany rests possible. 

IV. Italy 

The cap of ACUs which can be commercialised during the year results as being 

incompatible with the Italian legal system because it would limit the free movement through 

the national borders (see Articles 16 and 41 of the Constitution) and could be in conflict 

with the economic exploitation rights of the infrastructure recognised to the concessionaires 

by the contractual agreements. 

The limited validity of the permit could be a further element in contrast with the Italian legal 

system.172  

On this point, it is important to note that pursuant to Article 44 of the Law 298/1974, setting 

up the Register of road transport operators, the companies having their registered office in 

Italy that have an authorisation or license for the transportation of things, can be admitted 

to carry out international transportation at the conditions and within the limits provided by 

bilateral or multilateral agreements on the subject and as long as they possess the special 

prerequisites provided to this end by the relevant provisions. The companies having their 

registered office in foreign countries are admitted to carry out the international 

transportation allowed by the provisions in force in the country of origin and upon condition 

that they are provided with the valid title necessary to carry out international transportation 

by bilateral or multilateral agreements. The absence, inefficacy or undue use of the 

required title, when it is not a more serious crime, are subject to the sanctions provided by 

the provisions on the subject. The circulation of vehicles registered in a foreign country not 

provided with the required authorisation for international transportation constitutes anyways 

a violation of Article 46 (unlicensed transportation). 

The existence of a predetermined number of ACUs marketable in one year appears 

therefore to be in contrast with the provision of the abovementioned Article 44 because, 
                                                  
171 One reason of this assessment is that, according to the remarks given by the Advisory Board, the bilateral 

agreements with Bosnia and Herzegovina or the Republic of Croatia – i. e. with countries to or from which 
transport operations would pass probably cross the Alps – are to be considered as not relevant. 

172 See the Competition Authority’s decisions; cf. Decision no. 17069 dated 26 July 2007, with which the Authority 
objected to Autostrade S.p.A. the determination of a limited temporal validity of the Viacards. The proceeding 
was closed upon commitment of the concessionaire to remove the expiration dates from the cards. 
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once the marketable ACUs have run out, there would be an objective impossibility for the 

hauliers to transit which, as seen, is instead guaranteed by Italian law. 

Additionally, the implementation of ACE may impact negatively on the freedom of 

movement in Italy, as provided in some bilateral agreements between Italy and other 

countries. 

In particular, ACE may be inconsistent with the first category of the bilateral agreements.173 

At least 28 treaties lay down the principle that specific carriages are exempted from the 

request of any kind of authorisation174. Notwithstanding there is no specific reference to a 

payment system for such authorisation and the wording “are not subject to authorisation” 

may be read as meaning gratuity of the permit. 

Further, aspects of inconsistency of ACE towards the second category of the bilateral 

agreements may not be excluded. These treaties allow free transit for crossing transports 

through the Italian territory. Since no authorisation for a road passage across Italy is 

requested, the provision of a crossing permit may be not compliant with the norm of free 

transit laid down in the agreements mentioned above. 

V. Slovenia 

1. Adherence to constitutional law 

ACE, with its core principles, is assessed in the light of the Constitution of the Republic of 

Slovenia in the field of transport as well as its compliance with national legislation in the 

field of road and railway transport because it may affect the usage of Slovenian road 

sections although no liable Alpine crossing is situated on the Slovenian territory. 

The analysis of ACE on the basis of national Slovenian law does not reveal any obvious 

inconsistencies. The system of ACE is based on the setting of a threshold. The 

implementation of a quota limitation, like intended within the system of ACE, does not seem 

to be inconsistent with the Slovenian national law.  

The goal pursued by ACE, which is to achieve sustainable transport in the Alpine region, is 

a legitimate aim. The Slovenian Constitution defines under Article 72 (healthy living 

environment) that everyone has the right, in accordance with the law, to a healthy living 

environment. The State is responsible to promote and regulate a healthy living 

environment. 

a) ACE seems to be in line with the freedom to conduct business 

In Article 74 the Constitution deals with the freedom to conduct business. This provision 

serves as the legal basis provided that the commercial activities may not be pursued in a 

                                                  
173 See above Part 2 Chapter 3 D. V. 
174 Pursuant to the EEC First Council Directive on the establishment of certain common rules for international 

transport (carrying of goods by road for hire or reward). 
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manner contrary to the public interest. This fundamental right provides protection if the 

freedom to conduct business of a private entity is discriminately infringed on the grounds of 

public interest, e. g. by state subsidies granted to another entity as competitor. According to 

the Constitutional Court175, the freedom to conduct business may be restricted with certain 

forms of entrepreneurship (e. g. monopolies, cartels) or with restrictions in public interest 

(protection of health and human life, of environment, consumers, employees, etc.). The 

legislator can define specific subjective and/or objective conditions to conduct business. In 

case of ACE it would be possible for the legislator to adopt measures which ensure the 

effective protection of public interest (i. e. sustainable environmental protection).176 The 

ACE-system does affect the principle of freedom to conduct business (since it limits the 

passages), however, a justification is possible.177  

b) Adherence to the principle of equality 

In accordance with the principle of equality (Articles 14 and 22 of the Constitution), 

everyone shall be guaranteed equal treatment. In respect of the non-discrimination 

principle, everyone shall be guaranteed equal protection of rights in any proceeding at 

courts and before other state authorities, local community authorities, and bearers of public 

authority that decide on his rights, duties, or legal interests. The constitutional principle of 

equality would be affected in case of a differentiation between chargeable and non-

chargeable trips depending on the origin or destination of the trip. Therefore this measure 

will have to be justified on reasonable grounds (such as general interest, environmental 

protection). We are, however, of the opinion that in general the justification could be based 

on the same reasons as those described under the EU law.178 

Based on the main goals that the ACE instrument pursues, the following characteristics 

must be taken into account:  

 the idea that rights to cross the Alps are auctioned off in regular intervals and can 

then be traded on an (electronic) market; 

 the instrument limits the number of lorries (HGVs above 3,5 tonnes) allowed to cross 

the Alps; 

 the higher the restriction introduced for road transport the higher the benefits for the 

environment; 

 capacity constraints of rail traffic in Slovenia should be evaluated;  

 defining effects of ACE on short distance transport. 

                                                  
175 Constitutional Court, Decision No. U-I-16/98 (5. 7. 2001), Official Journal of the RS, No. 62/01.  
176 See above Part 2 Chapter 3 A. I. 2. 
177 Limitations are justified, if (i) they are proportional (reasonable), which includes also the test whether the 

measure is (ii) necessary, (iii) appropriate for the attainment of the result to be achieved, and (iv) if it pursues a 
legitimate aim. 

178 See above Part 2 Chapter 3 A. II. 
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2. Conflicts with relevant legislative acts and statutory regulations 

Turning to national legislation, primary aims of ACE are also similar to general objectives 

that are acknowledged and accepted in legislative acts of Slovenia: the Resolution on 

transport policy, the Operational Programme and the Roads Act all emphasise the 

necessity of adjustment of existing transport policy, the need to shift certain volume of 

transit to railways, need for safety on roads and prevention of road’s overburdening. 

In the area of road transport, the Road Transport Act (Article 20 et seq.) demands an 

administrative licence for the performance of transport activity.179 The permits for transport 

of goods in international road transport are divided to critical and noncritical ones. The 

distribution of permits (including ECMT permits180) is performed by the licence issuer, 

based on the public authorisation in administrative procedure. The conditions, criteria and 

procedures, determined under the Road Transport Act and other acts, adopted for the 

enforcement of this act, have to be taken into account. An annual plan of permit distribution 

for the following year may be prepared by the distributer of permits. Transfer of permits, 

similar to that in the ACE-system, is possible.  

Wishing to establish the ACE-system regarding the Alpine area, the above described 

system of administrative licence would have to be modified and adapted for ACUs and 

ACPs.  

Further, relating especially to the Alpine area, Slovenia did perform certain activities, the 

aim of which was to promote and ensure greater safety in the Alpine area, especially in the 

Karavanke tunnel. However, no quota or determination of a limited number of vehicles 

crossing the Alps, as this it proposed for the ACE-system, were yet reckoned.  

Considering the existing legal provisions in the field of road transport, the establishment of 

the ACE-system would in summary not be contrary to Slovenian constitutional law nor to 

tendencies in Slovenian transport policy. However, to fulfil the criteria of ACE, extensive 

changes of Slovenian legislation are needed. 

VI. Switzerland 

Article 6 of the Federal Act of 19 December 2008 on the Transfer of Transalpine Heavy 

Goods Traffic from Road to Rail (Güterverkehrsverlagerungsgesetz, GVVG, SR 740.1) 

mandates the Federal Council to negotiate the necessary amendments to bilateral 

agreements to implement an exchange system for Alpine crossing traffic. At first, the EU-

Switzerland Transport Agreement has to be renegotiated since the level of the already 

existing HGVF needs to be adjusted to enact ACE. After reaching an agreement on 

international level, the Federal Council has to present a draft parliamentary act for the 

                                                  
179 The prerequisites to obtain such license are: an entity, applying for license has a) good reputation, b) 

adequate financial status, c) fulfils the criteria of professional qualification, d) is the owner of at least one 
vehicle registered in Slovenia, with which the transport is performed or must have the right of use of such a 
vehicle based on rental or leasing contract (Article 20). 

180 See above Part 2 Chapter 2 D. 
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enactment of it. Thus, no relevant obstacles of national law hinder an implementation of 

ACE in Switzerland.   
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Chapter 4: Level-tableaux of legal (in-)consistencies  

ACE, like the other instruments, involves inconsistencies due to the envisaged limitation to Alpine 

arch B+ as well as the application of the rule of crossing the Main Alpine Line. Since these 

concerns affect the compliance of all instruments with fundamental principles of highest level of 

the European Union law, international law as well as the national laws, they are set aside as 

regards the classification of inconsistencies in the following level-tableaux. Otherwise, the 

visualisation would lose its function of comparability since inconsistencies had to be indicated on 

Level 5 of each level-tableau. 

Furthermore, any instrument implementation would certainly require a legislative basis. However, 

it is not regarded as an inconsistency, but simply the necessary prerequisite for instrument 

implementation that such a legal basis does not exist at present. 

1. European Union law 

ACE Level 1 Level 2 Level 3 Level 4 Level 5 

 
Instrument is 

consistent with 
EU law 

Instrument is 
inconsistent with 

soft law (e.g. 
White Papers) 

Instrument is 
inconsistent with 

selective 
regulations of 
secondary law 

Instrument is 
inconsistent with 

fundamental 
regulations of 
secondary law 

Instrument is 
inconsistent with 

primary law 
(TEU and 

TFEU) 

Legal 
consistency with 

EU law 
 x x x x 

The assumed inconsistency of ACE with EU primary law is a result of the strong concerns 

regarding the fulfilment of the principle of proportionality, in particular the necessity of ACE. 

2. International law 

ACE Level 1 Level 2 Level 3 Level 4 Level 5 

 

Instrument is 
consistent with 

international 
treaties and 
agreements 

Instrument is 
inconsistent with 

on-going 
discussions in 
bodies such as 
UNECE, WTO 

and ITF 

Instrument is 
inconsistent with 

bilateral 
agreements 

between the EU 
and Member 
States of the 

Zurich Process 

Instrument is 
inconsistent with 

bilateral 
agreements 

between the EU 
and third 

 countries

Instrument is 
inconsistent with 

multilateral 
treaties and 
agreements 
(e.g. GATT, 

EEAA, ECMT) 

Legal 
consistency with 
international law 

  x  x 

The assumed inconsistency of ACE with the GATT is based on the assumption of the 

agreement’s applicability to HGV traffic management instruments, which is, however, contested. 
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3. National laws 

ACE Level 1 Level 2 Level 3 Level 4 Level 5 

 
 

Instrument is 
consistent with 

national law and 
contractual 

arrangements 

Instrument is 
inconsistent with 

contractual 
arrangements 

with legal 
entities 

Instrument is 
inconsistent with 

selective 
regulations of 
statutory law 

Instrument is 
inconsistent with 

fundamental 
regulations of 
statutory law 

Instrument is 
inconsistent with 

constitutional 
law 

Legal 
consistency with 

Austrian law 
  x   

      

 

Instrument is 
consistent with 

all bilateral 
agreements 

Instrument is 
inconsistent with 

bilateral 
agreements with 

other Member 
States 

Instrument is 
inconsistent with 

selective 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of 

more than three 
bilateral 

agreements with 
third countries 

Legal 
consistency with 

bilateral 
agreements of 

Austria 

    x 

 

ACE Level 1 Level 2 Level 3 Level 4 Level 5 

 
 

Instrument is 
consistent with 

national law and 
contractual 

arrangements 

Instrument is 
inconsistent with 

contractual 
arrangements 

with legal 
entities 

Instrument is 
inconsistent with 

selective 
regulations of 
statutory law 

Instrument is 
inconsistent with 

fundamental 
regulations of 
statutory law 

Instrument is 
inconsistent with 

constitutional 
law 

Legal 
consistency with 

French law 
   x x 

      

 

Instrument is 
consistent with 

all bilateral 
agreements 

Instrument is 
inconsistent with 

bilateral 
agreements with 

other Member 
States 

Instrument is 
inconsistent with 

selective 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of 

more than three 
bilateral 

agreements with 
third countries 

Legal 
consistency with 

bilateral 
agreements of 

France 

    x 
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ACE Level 1 Level 2 Level 3 Level 4 Level 5 

 
 

Instrument is 
consistent with 

national law and 
contractual 

arrangements 

Instrument is 
inconsistent with 

contractual 
arrangements 

with legal 
entities 

Instrument is 
inconsistent with 

selective 
regulations of 
statutory law 

Instrument is 
inconsistent with 

fundamental 
regulations of 
statutory law 

Instrument is 
inconsistent with 

constitutional 
law 

Legal 
consistency with 

German law 
  x  x 

      

 

Instrument is 
consistent with 

all bilateral 
agreements 

Instrument is 
inconsistent with 

bilateral 
agreements with 

other Member 
States 

Instrument is 
inconsistent with 

selective 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of 

more than three 
bilateral 

agreements with 
third countries 

Legal 
consistency with 

bilateral 
agreements of 

Germany 

    x 

The assumed inconsistency of ACE with German constitutional law is a result of the concerns 

regarding the fulfilment of the principle of proportionality, in particular the necessity of ACE. 

Several bilateral agreements may possibly be infringed in case non-domestic carriers should be 

denied road access if ACUs run short. 
 

ACE Level 1 Level 2 Level 3 Level 4 Level 5 

 
 

Instrument is 
consistent with 

national law and 
contractual 

arrangements 

Instrument is 
inconsistent with 

contractual 
arrangements 

with legal 
entities 

Instrument is 
inconsistent with 

selective 
regulations of 
statutory law 

Instrument is 
inconsistent with 

fundamental 
regulations of 
statutory law 

Instrument is 
inconsistent with 

constitutional 
law 

Legal 
consistency with 

Italian law 
 x x  x 

      

 

Instrument is 
consistent with 

all bilateral 
agreements 

Instrument is 
inconsistent with 

bilateral 
agreements with 

other Member 
States 

Instrument is 
inconsistent with 

selective 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of 

more than three 
bilateral 

agreements with 
third countries 

Legal 
consistency with 

bilateral 
agreements of 

Italy 

    x 
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ACE Level 1 Level 2 Level 3 Level 4 Level 5 

 
 

Instrument is 
consistent with 

national law and 
contractual 

arrangements 

Instrument is 
inconsistent with 

contractual 
arrangements 

with legal 
entities 

Instrument is 
inconsistent with 

selective 
regulations of 
statutory law 

Instrument is 
inconsistent with 

fundamental 
regulations of 
statutory law 

Instrument is 
inconsistent with 

constitutional 
law 

Legal 
consistency with 
Slovenian law 

  x   

      

 

Instrument is 
consistent with 

all bilateral 
agreements 

Instrument is 
inconsistent with 

bilateral 
agreements with 

other Member 
States 

Instrument is 
inconsistent with 

selective 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of 

more than three 
bilateral 

agreements with 
third countries 

Legal 
consistency with 

bilateral 
agreements of 

Slovenia 

     

 

ACE Level 1 Level 2 Level 3 Level 4 Level 5 

 
 

Instrument is 
consistent with 

national law and 
contractual 

arrangements 

Instrument is 
inconsistent with 

contractual 
arrangements 

with legal 
entities 

Instrument is 
inconsistent with 

selective 
regulations of 
statutory law 

Instrument is 
inconsistent with 

fundamental 
regulations of 
statutory law 

Instrument is 
inconsistent with 

constitutional 
law 

Legal 
consistency with 

Swiss law 
x     

      

 

Instrument is 
consistent with 

all bilateral 
agreements 

Instrument is 
inconsistent with 

bilateral 
agreements with 

other Member 
States 

Instrument is 
inconsistent with 

selective 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of 

more than three 
bilateral 

agreements with 
third countries 

Legal 
consistency with 

bilateral 
agreements of 

Switzerland 

   x x 

Since one of its parties is the EU, the existing conflicts with the EU-Switzerland Transport 

Agreement have been classified as conflicts of Level 5 to factor in the importance of this bilateral 

agreement.   
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Chapter 5: Recommendations  

An implementation of ACE would not only require modifications of existing legislation and 

adoptions of new legislative acts, but also adjustments of the instrument to overcome legal 

inconsistencies where there is practically no chance to achieve an amendment of the conflicting 

provisions. Below it shall be outlined briefly where, according to our perspective, the focus should 

be set to eliminate existing legal obstacles or risks of incompliance. 

Considering the circumstances and conditions of an implementation of ACE, it must be kept in 

mind that, particularly on the EU plane, the burden of proof rests on the Participating States as 

regards the instrument compliance with the principle of proportionality and its justifications as 

described in Chapter 3 of this part. Furthermore, ACE may not be implemented before the 

Member States can ensure and prove the availability of sufficient, appropriate and accessible 

railway capacity as alternative mode of transport. The resulting requirements shall be illustrated in 

more detail in the following. 

A. Requirements to meet the burden of proof accompanying an implementation 

According to the elaborations included in Chapter 3, the burden of proof for a justification of 

ACE lies on the Member States opting for instrument implementation. Consequently, the 

existence of the reason relating to the public interest invoked by the Member States must 

be demonstrated, accompanied by an analysis of the cohesiveness, necessity and 

appropriateness of ACE. 

Firstly, as described above, the Member States are required to ensure and prove the 

availability of sufficient, appropriate and accessible railway capacity. Since, according to 

the Advisory Board, further assessments in this regard are needed, it shall be pointed out 

that it is not only necessary to prove the existence of sufficient capacity, but also the 

suitability of this transport mode as an alternative for the concerned transportation 

operations. In this regard the accessibility as well as the price charged for the alternative 

mode are of relevance as well since such alternative can only be considered as suitable if it 

involves economically appropriate prices.  

Further, an implementation of ACE must in particular be accompanied by the establishment 

of precise evidence that it is the least restrictive measure capable of achieving the pursued 

objectives and that is does no go beyond what is needed to reduce the environmental 

damage caused by road transport in the Alps. As regards the standard of judicial review of 

such evidence, in particular as regards the absence of alternative measures, it shall 

exemplary be referred to the ECJ’s Inntal-rulings.181 Hence, a well-founded and 

scientifically based analysis needs to be presented showing that no other means are 

available less restrictive to intra-Union trade, but equally capable to achieve the reduction 

of emissions and further effects harmful to the environment and a balancing of road 

capacities. Such an analysis must also include a scientifically based justification of the 

                                                  
181 ECJ Cases C-320/03 Commission v Austria (Inntal I) [2005] ECR I-09871, paragraph 87; C-28/09 Commission 

v Austria (Inntal II), Judgment of 21 December 2011, paragraphs 140 et seq. 
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thresholds to be set within ACE. A scientifically basis is necessary even if the objectives 

pursued are politically oriented and even highly democratically legitimated as is the case of 

Switzerland. In our view, the studies carried out so far can be surely of use in this respect, 

but, however, they do not ultimately cover all relevant aspects for such a proof, yet. 

Finally, scientific evidence must also be provided to justify the chosen territorial scope of 

instrument application. As regards the non-appliance of ACE to westbound and eastbound 

HGV-traffic within the Alpine region, a justification could be based, for instance, on the 

proof of a significantly higher level of pollution or congestion on the transalpine road 

network envisaged to be covered by ACE, AETS and TOLL+ passing through mountainous 

areas, missing alternative rail capacities to absorb a shift from road to rail on west- and 

eastbound itineraries or the provision of conclusive evidence that an extension to other 

parts of the road network within the Alpine region would entail disproportionate costs. 

B. Adjustment of certain instrument features 

Several features of ACE as described in the ALBATRAS-study have a high potential of 

being in conflict with fundamental guarantees and principles which are enshrined in the 

Union treaties, international law as well as the constitutions of the Participating States. In 

our view, the resulting inconsistencies have practically no choice of being solved by 

legislative modifications due to the fact that the effected principles are of elementary 

prominence such as e. g. the principle of non-discrimination and the principle of 

proportionality. Hence, if the specific infringement cannot be justified, the implementation of 

the instrument requires an adjustment of the latter to achieve legal compliance. 

An adjustment would also be required in case no objective proof for a justification for the 

limitation of instrument application to certain corridors as well as Alpine arch B+ can be 

provided. 

I. Liability of trips may not depend on the crossing of the Main Alpine Line 

First of all, according to the in-depth analysis, ACE provokes serious inconsistencies on all 

three planes of legislation due to the envisaged distinction between chargeable and non-

chargeable trips based on the rule of crossing the Main Alpine Line. Hence, if this rule shall 

be kept, it had to be justified based on scientific evidence; however, in our judgement, such 

a justification seems difficult to achieve. Otherwise, one must consider the possibilities to 

change the mode of application of ACE to avoid the conflicts resulting from this rule, 

although, in our understanding, the system of ACE as envisaged in the ALBATRAS-study 

imperatively requires the application of this rule since the costs imposed on the hauliers by 

the requirement of holding an ACP are only due for the usage of the crossing or tunnel. 

II. The scope of application of ACE should be extended to Alpine arch C 

Similar, the envisaged limitation of implementation on Alpine arch B+ and, hence, on only 

some Alpine passages requires either a justification of such differentiation or an adjustment 

of the instrument. Considering the prerequisites to justify this limitation, it must be kept in 
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mind that ACE aims at the reduction of environmental damages caused in the sensible 

area of the Alps, wherefore the differentiation can only be justified if there is a difference 

within the environmental effects of traffic in the not covered regions and in the regions of 

the liable passages. Beyond this, there is a risk of inconsistency the implementation of a 

traffic management instrument aimed at environmental protection involves the effect that 

road traffic which has been precluded from certain routes due to the application of the 

instrument uses other Alpine passages instead, in particular since such detours probably 

involve longer trip distances. As a result, the scope of application of ACE shall, in our view, 

be extended to Alpine arch C to avoid such detour traffic. 

III. Distance dependency of the price of an ACP 

Furthermore, in our opinion a possibility to avoid an overcharging of shorter trips and to 

achieve consistency with the principle of equality would be to adjust ACE so that the costs 

involved per passage depend on the length of the respective trip or – at least – the distance 

driven in the Alpine region. Otherwise there is a risk of incoherence if the instrument is, on 

the one hand, aimed at a reduction of environmental damages, but, on the other hand, 

does not involve costs proportionate to the damages caused. Additionally, if identical prices 

had to be paid independent of the length of the trip, the incentives for the hauliers to shift to 

railway transportation diminish the more the longer (and more pollutant) the trip is. This 

would contradict the objective to achieve such a shift for the sake of environmental 

protection, but could be overcome by a distance dependency. 

Depending on the precise mode of application, a distance dependency could also 

supersede the envisaged exceptions for local and short distance transport and 

consequently avoid the indirect discriminations caused by these exceptions. However, in 

some cases it could still be necessary to take special measures for such transport 

operations (e. g. remissions) as the shift from road to rail is not possible if a train 

connection for short distance transport is not (reasonably) achievable. 

IV. Precautionary measures 

The general risk of overcharging, i. e. a charging of prices higher than the real costs of the 

transportation, due to the envisaged distribution of the ACUs by auctions and trade also 

needs to be avoided by remodelling the mode of distribution; this would also yield to the 

prerequisite of reasonability of imposed charges as laid down in Article V paragraph 4 

GATT. 

While in terms of access to the covered road network and pricing the installation of a 

market maker system to provide for additional liquidity is without doubt a step in the right 

direction, Participating States should further take necessary precautions, such as maximum 

price caps, that the threshold setting does not entail a general price level which may result 

in an undue overcharging of hauliers. 



 

92/154 

Finally, the system of distribution should safeguard to withhold a certain amount of ACUs 

for “newcomers” (e. g. newly founded transport undertakings) to enable them to enter the 

market. 

C. Modifications of existing legislation and adoption of new legislative acts 

An implementation of a traffic management instrument like ACE which is different from 

measures presently in force in the field of transport within the Participating States needs 

modifications of existing legislation as well as the adoption of new legislative acts. A short 

overview of necessary changes in this respect shall be given in the following without any 

claim of completeness. 

I. Integration of an opening clause into the Amended-Eurovignette-Directive 

For the sake of legal certainty concerning the exact scope of application of the Amended-

Eurovignette-Directive, we suggest to seek for an inclusion of an express safeguard clause 

into the Directive at its next revision scheduled for 2015 to clarify that the Directive does not 

prevent Member States from implementing alternative heavy goods vehicle traffic 

management instruments such as ACE on the road network falling within the ambit of the 

Directive in environmentally sensitive regions as, for instance, the Alpine Convention area. 

Of course, any such recognition would not exempt alternative traffic management 

instruments from the adherence to the well-known principles of non-discrimination, 

instrument transparency and compatibility with the fundamental market freedoms, but may 

in particular in the latter case noticeably facilitate a justification of ACE in terms of 

proportionality.  

In case the EU legislature acknowledges alternative traffic management instruments with 

binding force for the EU Members, it should in our view also be the right addressee to 

provide for the recognition of such instruments on the international plane by making use of 

its external competence in the field of road transport wherever there is a need to resolve 

conflicts of ACE with transport agreements concluded by the EU / Member States and third 

countries. 

II. Amendment of the EU-Switzerland Transport Agreement 

An implementation of ACE requires a bilateral amendment of the EU-Switzerland Transport 

Agreement, in particular as regards the permissibility of quotas and the maximum charge 

for a transalpine trip, the latter if the aggregate amount of charges on HGV traffic under 

ACE and the already levied HGVF exceeds the permissible maximum threshold agreed 

upon. 

III. Multilateral agreement as legal basis of the instrument 

In our view the suitable way of implementing ACE in the Member States of the Zurich 

Process would be the conclusion of a multilateral legal act, i. e. an international contract or 

agreement, by the Participating States. 
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Such an agreement would serve as the legal basis and should contain, inter alia, the basic 

principles of the instrument and regulate the form of cooperation of the Participating States; 

its factual realisation would then have to take place on the national plane based on 

legislative acts in the forms prescribed by the respective national laws for the adoption of 

international law. 

IV. Implementation on the national plane 

Further, the implementation of the ACE-system would require legislative acts on the 

national plane adopting the basic principles contained in the multilateral agreement and 

serving as the legal basis of the practical realisation of the instrument. 

Along with that, modifications of the existing national legislation in the field of transport of 

the Participating States are required. A precise revision of all rules regulating road traffic is 

advisable to achieve a proper, adequate and effective implementation of ACE. 

D. Circumstances of implementation and application of the instrument 

The legal analysis has already disclosed some aspects which are of general relevance for 

the accomplishment of the implementation and application of ACE as well. 

I. Coordinated approach in case of parallel implementation 

Of course, unwanted detour effects can be best avoided and the overall consistencies 

strengthened if Participating States decide on the implementation of one instrument for the 

entire Alpine arch C. If a parallel implementation of ACE, AETS and TOLL+ should be 

envisaged, the respective states should at least opt for a coordinated approach. 

II. Conditions of a cooperation of the Member States of the Zurich Process 

Although ACE can, in our opinion, not be qualified as a toll, the prerequisites for a 

cooperation of Member States set up by the Amended-Eurovignette-Directive can serve as 

a useful indication of the necessary level of cooperation with the European Commission in 

case of common measure adoption of several Member States of the EU like the envisaged 

implementation of ACE. Beyond that, such cooperation should also provide for the 

openness of the system for other Member States to join. 

III. Possible mode of charging 

According to the EU Directive 2004/52/EC and the Commission Decision 2009/750/EC, the 

European Electronic Toll Service (EETS) is mandatory to be offered in all European Union 

Member States from October 2012 for vehicles having a maximum permissible laden 

weight of over 3,5 tonnes to ease the payment of tolls throughout the European Union. The 

guaranteed interoperability of electronic road toll systems will as well serve the debiting 

under ACE as the service is based on the principle of one contract with one service 

provider and one single on-board unit to pay tolls throughout the European Union. Although 
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Switzerland as a non EU-Member is not participating in the EETS, it guarantees 

interoperability for vehicles equipped with an on-board unit according to the Directive. 

Thus, for the debiting of the ACPs, on-board units (OBU) can be used, which are already 

installed in most heavy goods vehicles and which hold a Personal Account Number (PAN) 

of the individual road haulier. 

Additionally, the debiting would require specific roadside equipment, which reads out these 

numbers. Acquisition as well as debiting of the passage rights are processed in a central 

back office; hence, ACE requires an interface between the operating system and the 

passage right exchange platform. 

IV. Authorities competent for the supervision of the system 

The national governments should be vested with the necessary competences and 

administrative powers to execute the overall responsibility over the system on their 

respective territory. According to the ALBATRAS-study, the supervision should be effected 

by a state committee, whereas the assignment of ACUs, the register and system 

management along with the roadside implementation should be a task of private 

companies. As regards compliance – including compliance checking and prosecution of 

violations – competence should also stay with the national authorities in the particular 

country based on the respective national law. 

If ACE is implemented in several Participating States, this will also require a certain form of 

cooperation on the operational level to ensure a smooth overall functioning of the system. 

E. National particularities of an implementation of ACE 

Besides the aspects of implementation concerning all Participating States already 

mentioned above (Section C.), the legal analysis has revealed some national specialities 

relevant for the implementation of ACE in the individual states, which are briefly describes 

below. 

I. Austria 

Firstly, the qualification of the affected roads (see Section 28 Federal Law on Roads) would 

have to be adjusted to the ACE-system. 

In contrary, the Federal Law on Road Tolls, in principle, only has to be changed if the toll 

system currently in place shall not be maintained. 

Further, depending on the details of ACE, it could be necessary to adjust the right of 

usufruct on all federal roads which is conceded by legislature and contract to the Motorway 

and Clearway Financing Limited Liability Company (ASFINAG). 
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II. France 

In order to minimise the risk of conflict with the freedom of movement, especially in case 

certificates run short without sufficient railway alternative, an alternative to the envisaged 

system (i.e. the system in which the hauliers are impeded to circulate if they run out of 

certificates) could be that hauliers are still able to drive through the Alps by paying a fine. 

If it is intended to limit the implementation of ACE within France to the Alpine territory, a 

scientific analysis will have to be conducted to show that the use of the Alpine roads 

generates higher environmental damage than the use of the other roads of the French 

network and/or the application of ACE on other parts of the network might have adverse 

effects on the environment, or levying and collecting ACE on them would entail 

disproportionate costs.182 

A technical audit of the existing public service concessions in the Alpine region should be 

conducted to assess whether an amendment to the concessions is necessary for technical 

reasons (for instance to put in place operability mechanisms). 

Further, if it was decided to externalise all or part of the mission of setting up and 

implementing ACE to a private operator, contracts such as a public procurement (marché 

public) or a public partnership contract (contrat de partenariat; e. g. in the case of the 

French Eco Tax) would seem at first sight more adapted than a public service concession; 

the award of such contracts would have to be consistent with Directive 2004/18/EC of the 

European Parliament and of the Council of 31 March 2004 on the coordination of 

procedures for the award of public works contracts, public supply contracts and public 

service contracts.  

III. Germany 

Sinc, the usage of roads for reasons of traffic is dominated by the legal concept of public 

use in Germany, the requirement of an authorisation to use the federal roads and the levy 

of charges are only permissible if provided for in a specific legal provision. Hence, such a 

provision had to be adopted to legally implement ACE in Germany. 

As regards the question of competence, it seems reasonable to assign the Federal Office 

of Freight Transport (Bundesamt für Güterverkehr) which is the national authority in charge 

for the tolling system presently in force (i.e. the LKW-Maut). In doing so, it must be kept in 

mind that the international consortium Toll Collect GmbH has been mandated based on a 

public-law contract to operate the German toll debiting system. In case an implementation 

of ACE requires a debiting on the German territory, it should be safeguarded that such 

debiting fits well into the existing system to avoid unnecessary frictions or additional 

administrative costs. 

                                                  
182 See above Part 3 Chapter 3 A. IV. 
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IV. Italy 

Since an implementation of ACE would be in conflict with Italian primary laws and with 

several bilateral agreements between Italy and other countries (see above Part 3, 

Chapter 3, C. IV.), at least the cap setting and the limited validity of the certificates should 

be reconsidered. 

V. Slovenia 

If the Republic Slovenia was to implement the ACE-system, this would require especially 

modifications of the system of the administrative licences under the Road Transport Act. 

The administrative licence as currently regulated would have to be modified and adapted 

for ACUs and ACPs.  

Beyond that, legal analysis has not revealed any other national particularities relevant for 

the implementation of ACE; however, one needs to bear in mind that on the constitutional 

level, mainly the same as on the EU level, justification of the instrument as regards the 

principle of equality will be necessary, as the latter would be affected in case of a 

differentiation between chargeable and non-chargeable trips depending on the origin or 

destination of the trip. Such discrimination could be justified by applying the constitutional 

justification test.  

VI. Switzerland 

If Switzerland was to enact ACE, this would lead to a new basis of calculation for the Heavy 

Goods Vehicle Fee (HGVF). The proceeds from the HGVF are limited to cover the sum of 

the infrastructure and the external costs of heavy vehicle traffic not covered otherwise, 

Article 7 paragraph 1 SVAG. The levying of a new charge under ACE would entail either a 

new legal basis for the calculation of the HGVF or a reduction of the HGVF considering the 

proceeds from charges under ACE to comply with the legal requirements. 

Finally, the EU-Switzerland Transport Agreement may have to be renegotiated since the 

level of the already existing HGVF needs to be adjusted to enact ACE if the aggregate 

amount of charges on HGV traffic under ACE and the already levied HGVF exceeds the 

permissible maximum threshold agreed upon. 
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Part 4: Legal compliance of AETS 

Chapter 1: Characteristic features of AETS 

The features which AETS has in common with the other two instruments have been described in 

Chapter 1 of Part 3 to which we refer. 

The concept of AETS takes over the idea of the European Union Emission Trading Scheme (EU 

ETS) introduced in 2005 for industrial emissions as it is a system of limited tradable emission 

certificates. AETS could, in general, be related to different kinds of emissions; however, the 

ALBATRAS-study suggests to relate the instrument to CO2-emissions due to two main reasons: 

firstly – so far – no instrument related to CO2-emissions of road transport exists and, additionally, 

there is a strong link between these emissions to fuel consumption and transport performance. 

Besides, according to the study, the Austrian policy desires a system reducing CO2-emissions of 

the transport sector. 

Concretised in such a manner, one certificate within AETS is defined as one CO2-emission unit. A 

single “passage right” for an Alpine crossing requires a certain number of such certificates 

depending on the vehicle’s standard CO2-emission183 and the distance driven within the Alpine 

region as defined by the Alpine Convention.184 Thus, for each Alpine crossing and every liable 

vehicle an accordingly calculated number of emission certificates has to be presented in order to 

cross the Main Alpine Line. This dependence on the travelling distance supersedes an exemption 

for local and short distance transport. At the same time, a sort of competition arises between the 

different Alpine passages since, due to the system’s dependence on the distance driven within 

the Alpine region, but not on the overall trip length, the number of certificates required for a trip 

(and therefore its price) depends upon the chosen passage. The ALBATRAS-study points out 

that the resulting detour traffic may entail a reduction of the transport performance within the 

Alpine region, but can concurrently increase the total amount of overall CO2-emissions. 

According to the study, every certificate shall be valid for all liable Alpine crossings within the 

system without distinction between countries since CO2 is a global pollutant. Considering the 

temporal validity, the study’s suggestions are the same as for the ACE-certificates. 

The allocation of the AETS-certificates shall basically equal that of the ACUs as well: all CO2-

certificates for all countries and crossings are regularly (e. g. once a year) auctioned with one 

final price for one CO2-certificate defined by a market mechanism. Following the auctions, the 

certificates can be traded, but only on one central virtual exchange platform to guarantee the 

same price for the certificates for all countries and crossings at one point of trading time. Linked 

                                                  
183 According to the vehicle registration documents, Directive 2003/27/EC. 
184 See ALBATRAS-study, p. 122, for the distances per corridor within the relevant area of the Alpine Convention 

and p. 138 for a road map. – The study suggests that if AETS is only implemented in one country, the liable 
region could be reduced from the whole region of the Alpine Convention to the parts of the Convention in the 
respective country. In case of a parallel use of the instruments, it is proposed to take into account the whole 
distance driven in the Alpine Convention for trips crossing an Austrian crossing under AETS, although part of 
this distance might be in Germany or Italy. 
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sub-platforms are allowed, as well as market makers are envisaged to assure liquidity. The 

ALBATRAS-study suggests a closed system, which means that certificates of AETS are different 

from those used in the industrial Emission Trading System. 

The ALBATRAS-study recommends one threshold for the whole arch of appliance of AETS since 

CO2 is a global pollutant. Caps are set as the maximum amount of CO2-emissions (respectively 

as the amount of HGV-kilometres according to these emissions) per year in the region of the 

Alpine Convention; this amount equals the sum of the maximum emissions per participating 

country depending on the countries’ individual reduction targets. Targets shall be fixed for some 

years (e. g. 4 years) in advance in order to allow for sufficient planning. The enforcement of these 

targets requires the restriction of the amount of certificates to be auctioned, whereby AETS 

provides an indirect limitation of the available capacity on transalpine road corridors. 
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Chapter 2: Legal analysis of AETS 

A. Consistency of AETS with EU law 

An implementation of AETS raises concerns of the instrument’s consistency with the free 

movement of goods similar to those regarding ACE. In addition, in our view certain features 

of AETS are not in line with the principle of non-discrimination as laid down in Article 18 

TFEU. 

Turning to the EU secondary law, the instrument compliance with the existing EU 

legislation on emission trading must be examined since AETS is a system of limited 

tradable emission certificates. Further, we see a risk that the Amended-Eurovignette-

Directive provides for an exhaustive harmonisation barring Member States to implement an 

alternative traffic management instrument such as AETS. 

I. Compliance of AETS with the free movement of goods 

Regarding its consistency with the free movement of goods (Article 34 TFEU), AETS raises 

similar reservations to those that have already been set forth in detail when examining 

ACE. 

1. AETS is capable to hinder intra-Union trade 

Article 34 et seq. TFEU prohibit quantitative restrictions and all measures having equivalent 

effect to imports, exports or goods in transit between Member States. 

Since the thresholds to be set under AETS are not imposed on specific goods, but aim on 

limiting the amount of transalpine HGV-trips, AETS cannot be qualified as a quantitative 

restriction in the sense of Article 34 TFEU. However, due to the aimed on quantitative 

reduction of HGV-passages on main terrestrial transit routes of the European Union’s road 

network, AETS has the capability to reduce the volume of goods transported across the 

Alps by road. Hence, in view of the jurisprudence of the ECJ, in particular its Inntal-rulings, 

AETS is capable to hinder the intra-Union trade. The instrument, thus, qualifies as a 

measure having equivalent effect to quantitative restrictions according to the Court’s 

jurisprudence. 

In this context it should be recalled that, according to the ECJ, the existence of alternative 

routes or other means of transport does not negate the existence of an obstacle to the free 

movement of goods and their free transit. 

2. Justification of AETS 

To be consistent with the free movement of goods despite its capability to cause a 

hindrance to intra-Union trade, AETS has to be justified based on the grounds provided for 

by Article 36 TFEU or the mandatory requirements established by the ECJ. Hence, it has to 

meet the principle of proportionality under the prerequisites set up by the ECJ as described 

above in Part 3 Chapter 3 A. 
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The three instruments under review aim to master freight transport in a sustainable way by 

reducing the environmental effects of road transport, supporting a modal shift from road to 

rail and improving transport safety; consequently, a justification of AETS based on the ECJ-

approved mandatory requirement of environmental protection comes into consideration. To 

justify AETS, it will, thus, have to be established that the instrument is suitable, necessary 

and appropriate to serve environmental protection; the burden of proof in this regard lies on 

the Member States as described in more detail regarding ACE. 

a) Suitability of AETS 

According to the established jurisprudence of the ECJ, a measure can only be considered 

as suitable if it is consistent and systematic to achieve the objective pursued. Again, it shall 

be drawn on the relevant EU policy approaches as well as the decisions taken in this 

matter on the European plane to predict an answer. 

In advance, since the certificates requested for the liable Alpine passages under AETS only 

take into account the CO2-emissions, one could question already whether AETS can be 

qualified as a systematic measure to achieve its declared objective to master transport in a 

sustainable way by reducing detrimental environmental effects of road transport in general. 

Firstly, it should be considered that the Commission took its decision favouring tolling as 

the instrument of choice after it had examined emission trading as alternatively possible 

instrument to be applied in the road transport sector. Bearing in mind specifically the 

dependence of AETS on CO2-emissions, one may further not ignore that the EU legislature 

intentionally restricted the contribution of the road transport sector to Union action against 

climate change to an indirect role. Given the fact that CO2 is a global pollutant, the 

Commission holds (at least at present) the view that CO2-related fuel taxes will provide a 

simple and efficient instrument to reduce climate damaging fuel consumption of hauliers. 

However, as stated by the Commission, such assessment is subject to further legislative 

progress on the pending revision of the present Energy Taxation Directive. 

Seen from a different angle, i. e. the decision on suitable sectors to be included in the EU 

ETS, the EU legislature intentionally opted against an inclusion of the road haulage 

sector.185 

As regards the coherence of AETS itself, one must consider that the harmful effects of 

CO2-emissions on climate change are global and not local. Keeping this aspect in mind, 

concerns of inconsistency are caused, in particular, by the envisaged limitation of 

application to the corridors of Alpine arch B+ as well as by the distinction of chargeable and 

non-chargeable trips based on the rule of crossing the Main Alpine Line. 

The latter aspect provokes that hauliers using the liable corridors without crossing that line 

may operate free of charge no matter how long their trips and, hence, how high the amount 

of CO2-emissions caused by these trips may be. In our view, such a differentiation, which 

                                                  
185 See Part 2 Chapter 1 F. 
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does not take into account the environmental damages caused although the instrument is 

aimed at reducing those damages, bears the risk of instrument incoherence. 

As regards the exemption of westbound and eastbound traffic resulting from the rule 

though, one must keep in mind that such travel destinations affect road sections different 

from those of the Alpine corridors subject to instrument application. This may provide 

grounds of justification for such a differentiation, in particular in case of absence of 

alternative transport modes on these routes. 

Further, according to the ALBATRAS-study, a limited application of AETS to Alpine arch B+ 

is likely to lead to harmful detour effects resulting in a potential overall increase of the total 

amount of CO2-emissions in the entire Alpine region and adjacent areas. The AETS-system 

will most likely be legally challenged of being inconsistent and, thus, not objectively 

justifiable if it accepts such an increase as a foreseeable result of detour traffic.186 

Considering these possible effects of AETS in light of the global impact of CO2, it will be 

hard to objectively justify a restricted application of AETS only to the crossings of Alpine 

arch B+ and only to some of the trips effected within the Alpine region, i. e. those crossing 

the Main Alpine Line. Even beyond, an implementation of AETS only in the Alpine region, 

i. e. only in parts of the Participating States, will require specific justification to prove the 

instrument’s coherence due to the global effects of CO2.  

On the other hand, we consider the distance dependency envisaged within AETS as an 

advantage in comparison to ACE as regards the coherence of the instrument due to the 

fact that it involves lower prices for shorter and, hence, less polluting trips. 

b) Necessity of AETS 

To meet the prerequisite of necessity, it must be established by precise evidence that 

AETS is the least restrictive measure available to achieve the pursued objectives and that 

is does no go beyond what is needed to reduce the environmental damage caused by road 

transport in the Alps with the burden of proof lying on the states wishing to implement the 

instrument. Concerns arise whether the standard of judicial review as applied by the ECJ in 

its Inntal-rulings in this respect can be met, in particular since AETS operates with 

thresholds on transalpine trips. 

A strong indication which measures may be considered as necessary to reduce the 

environmental damage caused by road transport can be torn from the EU legislature’s 

preference for a tolling system as the suitable as well as the least restrictive HGV traffic 

management instrument to make transport more sustainable by an internalisation of 

harmful external effects of road freight traffic.  

In comparison to ACE, it seems that AETS can be regarded as a less restrictive measure 

due to its distance dependency which safeguards that short trips do not have to bear the 

                                                  
186 The Commission has explicitly articulated its critical position as regards such detour traffic in the Alpine 

Region in the Working Paper “Für eine Rahmenregelung zur Lösung der durch den Lastkraftwagenverkehr 
verursachten Umweltprobleme”, KOM(1998) 444 endg., paragraphs 65 et seq. 
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same costs as long trips. Beyond this advantage, AETS, like ACE, bears the risk that 

hauliers are charged higher prices than necessary to achieve the pursued environmental 

aims due to the envisaged primary distribution of the certificates in auctions and the 

ensuing trade on an electronic platform following the market mechanism of supply and 

demand. 

On the other hand, compared to a tolling system like TOLL+, the necessity of AETS is 

questionable since any measure capable to achieve the envisaged objectives which 

operates without a threshold on transalpine trips and consequently cannot provoke their 

scarcity, must be considered as less restrictive to the free movement of goods.  

Hence, a justification of AETS would require the proof that a tolling system is inadequate in 

relation to the objective pursued. In other words, it seems not possible to prove the 

necessity of AETS as long as TOLL+ is capable to achieve the pursued objectives to the 

same degree. 

c) Appropriateness of AETS 

Finally, to meet the principle of proportionality, AETS must be an appropriate measure 

which causes no inadequate disparity between the restriction to the freedom of movement 

and the objectives pursued taking into account the importance of the concerned transit 

routes for the internal market.  

First of all, it shall be recalled that the provision of sufficient alternative railway capacity 

plays an important role for the proof of appropriateness since there is a considerable risk 

that an implementation of AETS hampers intra-Union trade by denying hauliers access to 

the roads once the threshold has been reached – leaving them, thus, without a viable 

alternative transport option if no sufficient alternative railway capacity is available. Hence, 

AETS should not be implemented before the availability of such capacity can be proven. 

Further, the Participating States would have to establish that certain users, in particular 

newcomers or hauliers only occasionally crossing the Alpine region, are not factually 

hindered to use the liable Alpine corridors. 

Considering the appropriateness of AETS, the distance dependency seems to be an 

advantage of AETS compared to ACE again since the price of a trip increases with its 

length and is, hence, proportionately related to the environmental damages caused. 

Nonetheless, AETS bears the risk of overcharging: as regards the objective of sustainable 

transport and the balance between environmental protection and the internal market, the 

Commission holds the view that every mode of transport may only be burden with the real 

costs caused. On the contrary, within a “cap and trade”-system including an auction such 

as envisaged, the prices of the certificates are determined by market mechanisms. Such 

mechanisms cannot control nor guarantee that the prices do not exceed the real costs 

caused by the individual transport operation. Examining this aspect when evaluating 

emission certificates as an instrument to internalise external costs, the Commission 

declared that the certificates would have to be sold at a price equal to those external costs.  
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This risk of overcharging especially applies in a situation where the threshold setting leads 

to a situation of noticeably scarcity. In this context, the envisaged market makers may 

provide additional liquidity within the outer limits of the set caps of certificates, but they may 

not prevent an overcharging either if no maximum prices are fixed in advance. 

II. Consistency with the principle of non-discrimination 

Reservations of indirect discriminatory effects contrary to the principle of non-discrimination 

laid down in Article 18 TFEU are caused by the envisaged scope and mode of application 

of AETS; due to the similarities of the instruments, they resemble those described in more 

detail in Part 3 regarding ACE. 

First, the distinction of liability based on a crossing of the Main Alpine Line seems 

incompatible with the principle of non-discrimination: it results in a discrimination of 

international traffic against domestic traffic wherever the crossings which form the Main 

Alpine Line are situated at a border. Beyond, as regards crossings situated in the heartland 

of one country, the distinction bears the risk of indirect discrimination on grounds of 

nationality or the country of establishment of the haulier since most of the trips which do not 

cross the Main Alpine Line will be carried out within the territory of the respective country 

(forming domestic transport which is typically operated by national hauliers), whereas 

international transport (which is mainly affected by foreign hauliers) most likely crosses that 

line. 

Further, if the rather abstract Article 18 TFEU is construed in a wider sense, the restriction 

of instrument application to Alpine arch B+ and the non-appliance to westbound or 

eastbound traffic effected within the Alpine region bear the risk of indirect discriminatory 

effects as well. 

A justification of such indirect discriminatory effect will additionally have to deal with the fact 

that the harmful effects of CO2-emissions are global and not local and are, thus, not 

restricted to certain Alpine passages or corridors. 

III. Compliance with Regulation (EC) No 1072/2009 

There are similar doubts concerning the consistency of AETS and ACE with Regulation 

(EC) No 1072/2009. The AETS-certificates may be qualified as passage rights. From one 

point of view, AETS may contravene the system of Union licences as implemented in 

Regulation (EC) No 1072/2009 if it has an effect equivalent to market access obstacles 

which are prohibited by this regulation. 

On the other hand, Regulation (EC) No 1072/2009 – as mentioned above concerning ACE 

– does not prohibit all systems limiting the carriage of goods on Alpine transit roads. From 

this point of view, Regulation (EC) No 1072/2009 will not hinder the implementation of 

AETS. 
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IV. AETS in light of the Amended-Eurovignette-Directive 

In our view, like ACE, the AETS-concept may neither be considered as a toll nor as a user 

charge under the Amended-Eurovignette-Directive since the price to be paid under AETS is 

not “specified” as it depends on the market mechanisms and is not set in advance by a 

regulatory authority or the state. 

Furthermore, AETS should clearly be considered as an instrument designed to reduce 

environmental damage in the Alpine region. Indeed, for instance, according to the 

Conclusions of Vienna of 7 May 2009, AETS has been considered as part of the 

instruments “to be most suitable to master road freight transport in a sustainable way, i. e. 

reducing the environmental effects of road transport, enabling a modal shift and improving 

transport safety”. 

Nevertheless, AETS is not considered as an instrument internalising external costs by the 

ALBATRAS-report and is specifically linked to CO2-emissions. 

Thus, the question arises, like for ACE, as to whether the fact that (i) AETS is not an 

instrument internalising external costs and that (ii) AETS does not fall under any of the 

definitions of the Amended-Eurovignette-Directive means that AETS is forbidden under the 

Amended-Eurovignette-Directive.  

In our view, the arguments relating to a prohibition of ACE apply in the same terms to 

AETS. 

In support of AETS, it could be argued that it is not expressly provided for in the Amended-

Eurovignette-Directive that the Directive generally harmonises charges to pay for the costs 

of damage to environment and health; rather, it could be argued that the harmonisation 

should be considered as being restricted to the external costs of noise and air pollution to 

the extent defined in Annex IIIa of the Amended-Eurovignette-Directive and, as regards 

specifically air pollution, the pollutants covered. In contrary, an implementation of 

alternative instruments directly aimed at the reduction of pollutants that are (for the time 

being) not covered by the external-cost charge under the Directive could be regarded as 

permissible. Since CO2 is not one of those pollutants, instruments which are specifically 

linked to CO2-emissions, like AETS, could be considered as not falling into the scope of the 

Directive, and the implementation of such an instrument could be considered as not 

contrary to the Amended-Eurovignette-Directive. However, one could not draw on such a 

line of argument if AETS is only on its face related to CO2-emissions, but directly aimed at 

managing heavy goods vehicle traffic as a whole in order to shift freight traffic from road to 

rail. 

Further, it must be noted that in the proposal for amending the Eurovignette-Directive187 the 

Commission stated that it will “further review the general energy taxation Directive to 

ensure that it better reflects the EU’s climate change and energy goals. However, if the 

                                                  
187 COM(2008) 436 final. 
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results achieved are not satisfactory by the end of 2013, the Commission will assess 

whether to further review the Directive on charging heavy goods vehicles so that it does not 

prevent Member States to include a CO2 charging element in tolls”. Thus, the Commission 

deems the Amended-Eurovignette-Directive to prohibit Member States from including a 

CO2 charging element in the tolls defined under the Directive. In our view, if the Member 

States applied a charging element to hauliers based on CO2 in the form of an instrument 

other than tolls – such as an emission trading system like AETS – the Commission is likely 

to take the view that this renders the Amended-Eurovignette-Directive ineffectual. 

V. AETS in light of the EU Emission Trading Scheme 

Despite AETS, as framed under the ALBATRAS-report, is not overtly conflicting with 

provisions on the trading systems developed at the international and European levels, it is 

nevertheless inconsistent with the general choices taken and principles established in order 

to alleviate the burden for operators associated with any trading system. 

Moreover, in the case the countries involved in the Zurich Process decide to apply for the 

inclusion of the road transport sector under the EU ETS, they are bound to comply with all 

the rules and principles established under the EU ETS. In particular, the system should be 

framed in such a way that it can be deemed to be cost-effective and environmentally-

efficient according to the relevant criteria and principles set forth under the EU ETS 

regulatory framework and, thus, by the international framework. 

In the case, instead, that the above mentioned inclusion does not occur, still, AETS has to 

comply with both, the provisions under the ESD and the relevant principles under the 

international framework – which form an umbrella under which every regional scheme has 

to operate. 

1. Flows of AETS, as so far developed, with respect to rules at the international level 

AETS appears inconsistent with provisions under the UNFCCC and the Kyoto Protocol, 

which provide that, when developing climate change policies, it is of paramount importance 

to minimise adverse effects to the economy, finding solutions for adapting to the expected 

impacts of the measures, maintaining strong and sustainable economic growth and taking 

into account differences in the economic structures of the countries covered by the 

schemes. Moreover, AETS does not address, in any manner whatsoever, issues 

associated with specific vulnerabilities of certain countries, such as landlocked, transit and 

peripheral countries. 

AETS seems to fall within the definition of a bubble scheme. However, such a scheme 

would need to set forth differentiated emission levels allocated to each member of such a 

scheme, taking into account the differences between the countries, or, at least, establish 

rules for their calculation; AETS fails to do so. 

Further, AETS does not contain provisions allowing road transport operators to invest in 

projects in accordance with the JI and CDM mechanisms, and, thus, to take advantage 
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from the issuance and trade of the resulting Kyoto units (such possibility is envisaged also 

under the 2003 Directive and the New Directive. In this respect, please note that even 

though the trading system established for the aviation sector does not fall within the 

commitments undertaken by the Parties to the Kyoto Protocol, nevertheless it provides for 

such an opportunity). 

So far, no rules setting forth a link between the national registries and the International 

transaction log (ITL) have been established for the concept of AETS. The establishment of 

such a link is a binding commitment under the Kyoto Protocol, necessary for a verification 

of the consistency of each proposed transaction with the international rules. 

2. Flows of AETS, as so far developed, with respect to rules at the European level 

The introduction of a trading system for road transport does not take into account the fact 

that the Commission decided not to introduce such a system for the sector as it was proved 

that, if applied to road transport, it would involve large administrative costs, would be 

excessively burdensome on the operators and would affect the internal market. Under the 

ESD, other options were deemed capable of generating the same environmental benefit at 

a lower cost. 

First of all, an introduction of AETS as envisaged does not take into account that, according 

to the ESD, it is left to each Member State to define and implement policies and measures 

to limit emissions of non-ETS Covered Sectors. 

The drafted concept of AETS does not provide for a system, such as that established by 

the EU, based upon the implementation of increasingly stricter standards, which, helping 

operators in the compliance process, would be fairer and politically and economically 

acceptable. 

Further, the concept of AETS has not envisaged a period, such as that established for the 

first eight years of implementation of the EU ETS, during which the Member States could 

freely determine their own different national caps and choose their allocation methodology. 

Thus, AETS is unable to ensure that, in its practical application, the system will reflect the 

abovementioned national characteristics and, in turn, help the operators in complying with 

the scheme, as required by the Kyoto Protocol. 

Despite the EU experience clearly proving the need of a decentralised trading system for 

the first two trading periods in order to allow a certain flexibility to the Member States, the 

development of a decentralised system has not been taken into consideration as the only 

feasible option when framing AETS. 

The chosen mode of distribution under AETS, i. e. a full auctioning method, does not 

appear to be consistent with the choices under the EU ETS for the following reasons: 

 For the first eight years of implementation of the EU ETS, it was not deemed to be 

cost-efficient and politically acceptable for firms which, up until such time, had not 
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been subject to any pollution charge. That the choice of a free allocation 

methodology is still considered to be the solely feasible alternative for the first years 

of implementation of the system for a certain sector, is proven by the fact that this 

choice has been recently made even with respect to the aviation sector. 

 Even at a mature stage in the EU ETS, such as the third trading period, full 

auctioning has not been deemed a suitable choice, except for sectors which had 

proven to be able to pass on to the consumers the costs of the allowances, which is 

not the case of the road transport sector and of all the sectors other than the 

electricity sector according to the stringent economic assessments made at the EU 

level in this respect188. Thus, the great portion of allowances will still be allocated free 

of charge in the next trading period of the EU ETS. Benchmarking was in fact 

deemed to represent a fair balance between environmental efficiency and cost-

effectiveness. 

As opposed to the 2003 Directive, AETS does not provide Member States with flexible 

tools, necessary to help and support operators, as the possibility to temporarily exclude 

some individuals and to allocate additional free allowances in case of force majeure to 

certain operators. 

Even further, as opposed to the New Directive and the Aviation Directive, AETS does not 

set out any derogation or de minimis exception to help small emitters, which face great 

abatement costs compared to bigger operators. 

Additionally, AETS does not, contrasting with the Aviation Directive, provide for the so-

called “fair exemption” from the system for emitters performing on routes within outermost 

and peripheral regions. If, according to the provisions under the Kyoto Protocol and to 

Recital 33 and Article 30 paragraph 4 of the Aviation Directive, it is important to take into 

consideration the structural dependence on aviation for countries highly dependant on air 

transport and to mitigate or even eliminate any accessibility and competitiveness problems 

arising for the outermost regions, the same consideration should be regarded as guiding 

principle also with respect to the road transport sector. 

Again as opposed to the New Directive and the Aviation Directive, when outlining the 

concept of AETS, the challenging issue of carbon leakage was not dealt with, allowing 

Member States to give allowances for free to operators deemed to be exposed to such risk, 

                                                  
188 In fact, while, for example, the electricity industries usually have a direct trade relation with the final consumers 

of their products and, thus, they just need to increase the electricity prices by an amount equal to the costs of 
purchasing emission permits in order to drastically reduce the costs associated with an auctioning system, 
road hauliers have no such direct relation with the end users of the goods they transport, which is to say with 
the final buyers of such goods. As a result of the foregoing, they have no power whatsoever to directly 
influence the final price. This is due to the fact that they are only the second link of the distribution chain and, 
thus, the only business relationships they have is with the manufacturers and, to a much lesser extent, with 
the retailers, if not even with the wholesalers. Therefore, for the road hauliers to be able to pass on to the 
market the increased costs of CO2, at least a two-steps transaction is required, as the choice on whether to 
raise the final price of the products or not is left with the wholesalers and, as a consequence, with the retailers. 
This process will take long time to unfold and the road hauliers have no real power over it. 
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despite this being an issue of even greater importance for AETS, which only applies with 

respect to Alpine countries and, as envisaged, to the sole Alpine arch B+. 

Contrary to the EU ETS, AETS does not establish a special reserve of allowances for the 

purpose of accommodating allowance needs of new entrants or existing operators wishing 

to expand their business. 

Finally, as opposed to the Aviation Directive, AETS, as framed, does not provide the 

possibility for operators to buy allowances from industrial installations that have reduced 

their emissions and Kyoto units (in that respect, it should be noted that this choice was 

made even though the emissions from international aviation are not integrated into Member 

States’ commitments under the Kyoto protocol). 

B. Consistency of AETS with international law 

I. Compliance with WTO law 

1. Compliance with GATT and other free trade agreements 

When analysing AETS under WTO law, the same considerations apply as for ACE as far 

as GATS, GATT and free trade agreements are concerned. Therefore, we refer to the 

explanations given above for ACE. AETS, just like ACE, includes a maximum quota setting 

for transalpine HGV trips. If the quota limits should be reached, only railroad traffic would 

be allowed to cross the Alps on the main transalpine traffic routes. Therefore, quota setting 

under AETS can lead to an indirect obligation to trans-ship bulk from road to railroad if the 

quota limits are reached. As shown above for ACE, there is a risk that this indirect 

obligation may be considered as contrary to the principle of freedom of transit under 

Article V paragraph 2 of the GATT by the WTO panel.189 

Further, the charges levied under AETS have to be considered as not consistent with the 

requirements deriving from Article V paragraph 3 of the GATT as well, since they cannot be 

considered as transportation charges and are not commensurate with the costs of services 

rendered. Charges under AETS would, therefore, have to be justified under an exception of 

the GATT. 

2. Justification under Article XX of the GATT 

As shown for ACE190, an eventual justification of AETS under Article XX (b) or (g) of the 

GATT is possible if it could be proven to be an effective measure to reach the policy 

objectives. In addition, states enacting AETS would have to prove that no reasonable 

alternative to the quota setting is available. Therefore, an eventual inconsistency of AETS 

with the regulations on freedom of transit under the GATT could only be justified through 

scientific analysis demonstrating that AETS has significant advantages compared to other 

instruments operating without quota restrictions such as tolling. The concerns on 
                                                  
189  Cf. Part 3 Chapter 3 B. I. 1. 
190  Cf. Part 3 Chapter 3 B. I. 2. 
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proportionality of AETS are, hence, also mirrored on the GATT level. If, however, an in-

depth analysis can provide conclusive evidence that AETS proves more effective, a 

justification under Article XX (b) or (g) of the GATT is possible. 

II. AETS in light of the Alpine Convention and the Transport protocol 

As further elaborated regarding ACE, the objectives of AETS are similar to those pursued 

by the Alpine Convention, but AETS bears the risk of an overcharging which must be 

avoided in order to be in line with the principles laid down in the Transport protocol (in 

particular fair competition between modes of transport, economically bearable costs and 

polluter pays principle). 

III. Compliance of AETS with the EU-Switzerland Transport Agreement 

Under AETS, a quota setting as well as new charges on transit traffic would be introduced 

in Switzerland similar to a situation of an implementation of ACE. The EU-Switzerland 

Transport Agreement excludes the unilateral imposition of quotas. Further, the Agreement 

fixes the maximum amount of charges for transit trips on road through Switzerland; the 

HGV fee applied in Switzerland is set to CHF 290 and, thus, at the moment respects the 

amount fixed by the Joint Committee at CHF 325. Hence, charges under AETS would have 

to respect this maximum amount to be consistent with the EU-Switzerland Transport 

Agreement. 

IV. Compliance of AETS with the ECMT-regime 

Since AETS provides for quantitative restrictions on Alpine passage rights, it cannot be 

excluded that obtained ECMT transit permits may not be used and carriers from ECMT 

Member Countries are denied road access to the covered network due to a shortfall of 

CO2-certificates leaving hauliers without a feasible alternative transport option. Hence, an 

inconsistency of AETS with the ECMT-regime rests possible. 

C. Consistency of AETS with national laws of the Participating States 

I. Austria 

1. Freedom of occupation and justification of its restrictions 

The conjunction of usage rights with CO2-emission certificates is, in principle, legitimised by 

the national objective of environmental protection (Section 1 Constitutional Act on 

environmental protection). Despite this, the suitability of AETS is doubtful as the certificate 

system only applies to the transit corridors of Alpine arch B+ and not to all Alpine crossings 

which, as mentioned above191, may lead to longer detour trips causing an overall increase 

of CO2-emissions. Hence, even if one may draw on the goals of capacity management and 

environmental protection in general (such as noise reduction and other forms of pollution 

reductions) to support the suitability of AETS, it is the instrument’s adequacy which is 

                                                  
191 Part 4 Chapter 2 A. I. 1. 
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questionable due to the anticipated effect of CO2-emission increase in case of detours, in 

particular when considering the global effects of CO2. 

Moreover, concerning the freedom of occupation, it suffices to refer to the ACE model. 

Newcomers and the prohibition of market prices having “confiscatory effect” have to be 

taken into account. 

2. Adherence to the principle of non-discrimination 

As the implementation of the concession system of AETS is envisaged to affect only a 

limited number of roads as well as trips, the instrument leads to an unequal treatment that 

requires justification. In principle, environmental protection, capacity management and the 

advancement of the use of the railways along Alpine transit routes are legitimate public 

interests that could justify unequal treatment. However, concerns occur due to the fact that 

the envisaged implementation of AETS will affect only a limited number of roads and trips; 

while travelling on the liable roads across the Main Alpine Line will make it necessary for 

the entrepreneur to purchase and deliver certificates, other roads or trips on the same 

roads without crossing that line are not liable. These unequal treatments can hardly be 

justified. The fact that a limitation on Alpine arch B+ may even foster an increase in CO2-

emissions because of traffic detours questions the objectivity of this instrument. 

Finally, if these concerns could be overcome, it had to be assured that the defined limitation 

of capacity of AETS is based on objective considerations. 

3. Possible conflicts with legislative acts 

The obligation for hauliers to purchase CO2-emission certificates requires a legal basis as 

the Federal Law on Roads generally guarantees public access to federal roads and similar 

access is provided for regional and private roads; otherwise a systems like AETS where the 

rights to use roads are distributed would violate this guarantee. 

II. France 

1. Adherence to constitutional law 

The legal analysis relating to ACE applies in the exact same terms to AETS except on the 

following point:  

 as regards the constitutional principle of equality, the point regarding exemptions for 

short and local distance does not apply to AETS since such exemptions are not 

envisaged in the AETS-system (i.e. “Equality with respect to exemptions to the 

instrument”) and not necessary due to its distance dependency. 
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2. Compliance with relevant legislative acts 

a) Roads Code  

Again, the legal analysis regarding ACE applies in the same terms to AETS. 

b) Customs Code  

We understand that AETS will apply to road sections and not only to crossing points. Given 

the information at this stage on the network located in the French territory subject to AETS, 

it may not be excluded that certain sections will be subject both to the French Eco Tax and 

to AETS.192  

However, since the French Eco Tax is considered as an infrastructure charge in the sense 

of the Amended–Eurovignette-Directive, there would in our view be no issue of combination 

of both AETS and the French Eco Tax. Indeed, leaving aside the issue of consistency of 

AETS with the Amended-Eurovignette-Directive, both tolls could be applied additionally.193 

Moreover, the implementation of AETS on the network comprised in the public-private 

partnership contract relating to the French Eco Tax might require an amendment for 

technical reasons (for instance to put in place interoperability mechanisms). 

3. Amendments to public service concessions 

AETS would most likely be applied on road sections subject to public service 

concessions.194 Hence, the legal analysis carried out under ACE applies to AETS as well. 

                                                  
192 We refer specifically to the following sections of the French Eco Tax network (as it stems from the map 

available on the following link: http://cartelie.application.developpement- 
durable.gouv.fr/cartelie/voir.do?carte=Bande_Decret_ScanIGN&service=DGITM): a portion of the N90 
between Albertville and Moutiers and a portion of the N85 between Grenoble and Gap. 

193 Indeed, according to the French government, the French Eco Tax is considered as an infrastructure charge, 
which would, thus, mean that both tolls could be applied additionally. Indeed, in one of the documents 
available to the public in the field of the tender to select the operator which will finance, build, maintain and 
operate the French Eco-tax collecting system, the French Ministry stated that the Directive provides that the 
amounts of the French Eco-tax should be based on the principle of recovery of infrastructure costs. “More 
precisely, this means that the proceeds are capped at the total of the construction, operating, maintenance 
and development costs of the network subject to taxation” (French Ministry of Environment, Sustainable 
development and sea, standard contract of services delivery to be concluded with authorised tolling 
companies (Direction Générale des Infrastructures des Transports et de la Mer, Service de l’Administration 
générale et de la Stratégie, Mission Tarification, Contrat type de prestation de services à conclure avec les 
SHT, programme fonctionnel SHT; [2010]). This position also stems from the parliamentary works relating to 
the law enacting the French Eco Tax: the current “Eurovignette”-Directive provides that the amount of the tax 
be founded on the principle of recovery of infrastructure costs. Concretely, this means that the global proceeds 
are capped at the total of construction, operation, maintenance and network development costs of the taxable 
network. The value of 12 cents per kilometre is currently used for the calculations; this amount is inferior to 
tolls on highways under concession where the average is of 17 cents vat excluded (Rapport fait au nom de la 
Commission des finances, de l’économie générale et du contrôle budgétaire sur le projet de loi de finances 
pour 2011 (n°2824) par M.Gilles Carrez, Rapporteur Général, annexe n°16, M.Hervé Mariton, Rapport 
special).  

194  Apart from the public service concessions comprising the Mont-Cenis/Fréjus and Mont Blanc tunnels, as well 
as the Ventimiglia coastal road, it cannot be excluded that AETS will apply on other mountain networks 
subject to public service concessions such as the A41 and A43 motorways.  
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4. Possible conflicts with bilateral agreements 

Again, it shall be referred to the legal analysis relating to ACE. 

III. Germany 

Due to its dependency on the distance driven within the Alpine region, an implementation of 

AETS would affect the conditions of usage of the sections of the German road network that 

lie within this area and can therefore be liable to pay costs. 

Similar to the findings regarding ACE, the legal analysis of AETS does not reveal any 

principally insuperable inconsistencies with provisions of German national law; however, it 

seems questionable whether the requirements established by the principle of 

proportionality can be met by AETS. 

1. Freedom of occupation and justification of its restrictions 

Being an instrument managing the usage of roads for the carriage of goods, AETS affects 

the freedom of occupation of hauliers on the – least restrictive – level of occupational 

practice. To be consistent with the Basic Law, such a restriction to Article 12 paragraph 1 

GG needs a legal basis, must be justified on grounds of public interest and it must fulfil the 

principle of proportionality. 

Doubts arise whether AETS can be proven as a suitable, necessary and appropriate 

measure which are basically equal to those under EU law to which we refer.195 

2. Adherence to the constitutional principle of equality 

In our view, the envisaged mode of application of AETS would be contrary to the principle 

of equality (Article 3 paragraph 1 GG). Unequal treatment would result, in particular, from 

the limitation to Alpine arch B+ and the distinction based on the rule of crossing the Main 

Alpine Line due to the fact that some trips on a certain German motorway were liable 

whereas others were not although principally effected at the same point of time by the 

same type of vehicles. Due to the global effects of CO2-emissions, in our view the chances 

to justify such unequal treatment of situations basically equal as regards their 

environmental effects are small. 

3. Conflicts with the national legislation in the field of transport 

Like ACE, AETS is not in line with the Federal Highway Act according to which everyone 

may use the federal roads within the framework of the dedication and the traffic related 

legislation without any authorisation necessary. Neither does AETS find a legal basis in the 

Federal Road Toll Act since the German law does not provide for such a HGV traffic 

management instrument so far. 

                                                  
195 See above Part 4 Chapter 2 A. I. 
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4. Possible conflicts with bilateral agreements 

In this regard, again, the same risks of infringement of bilateral agreements in the field of 

road transport arise as for ACE in case non-domestic carriers holding a bilateral permit 

should be denied road access if AETS-certificates run short. 

IV. Italy 

The cap to emission certificates which can be commercialised within a predetermined 

period of time results as being incompatible with the Italian legal system because it would 

limit the free movement through the national borders (see Articles 16 and 41 of the 

Constitution) and could be in conflict with the concessionaire’s economic exploitation rights 

of the infrastructure as recognised by the contractual agreements.  

The limited validity of the certificates could be a further element in contrast with the Italian 

legal system.196  

On this issue, similarly to what was observed with reference to ACE, the existence of a 

predetermined number of marketable emission certificates is in contrast with Article 44 of 

Law 298/1974.197 

The implementation of AETS may impact negatively with the freedom of passage 

throughout Italy, as ruled in some bilateral agreements between Italy and other countries. 

Moreover, AETS should be coordinated with the duration of the permits provided for in 

bilateral agreements. As a case in point, hauliers who have obtained a permit to cross the 

Italian territory pursuant to the treaty should not be prevented from passing the territory due 

to the run short of the emission certificates. 

Finally, it is important to highlight that Italian rules implementing the Kyoto provisions and 

the EU ETS directives may be considered as the feasible national comparative framework 

for AETS. While, by adopting the Law n. 120/2002, the Italian government has ratified and 

given execution to the Kyoto Protocol, with legislative decrees no. 216/2006 and 51/2008 it 

has given full implementation to Directive 2003/87/EC and Directive 2004/101/EC. 

Moreover, Italian Law n. 166/2009 provides for the measures of implementation of the 

Aviation Directive.  

Thus, by adopting the above mentioned laws and decrees, Italy has introduced into the 

environmental national system all the rules and principles provided for at the international 

and the EU level (analysed above under Part 2 Chapter 1 F.). 

                                                  
196 See the Competition Authority’s decisions; cfr. Decision no. 17069 dated 26 July 2007, with which the 

Authority objected to Autostrade S.p.A. the determination of a limited temporal validity of the Viacards. The 
proceedings was closed upon commitment of the concessionaire to remove the expiration dates from the 
cards 

197 See above Part 3 Chapter 3 C. IV. 
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The overall conclusion is that all the concerns in terms of the compatibility of AETS with the 

applicable legislative framework, described above under Part 4 Chapter 1 A. with regard to 

the international and European emission systems, shall also apply with respect to national 

rules implementing such systems. 

V. Slovenia 

No legal instrument exists in Slovenia, which would directly regulate CO2-emissions of the 

road transport and specifically Alpine crossing road. No legal instrument is headed toward 

polluters of CO2-emissions in the area of transport either. Even more, incentives, like return 

of the excise duty for diesel oil, contribute to CO2-emissions and not to its reduction targets 

(an obligation under the Kyoto protocol).198  

On the other hand Slovenia is well aware that emissions of CO2 shall be reduced to a great 

extend also in the transport sector. AETS, as a market based instrument, is one possible 

solution to meet the Slovenian transport policy aim – i. e. the reduction of the CO2-

emissions. It takes over the idea of the industry CO2-trading system and can as such be 

realised in Slovenia as well. However, the AETS-system would basically entail a double 

burden if, at the same time, the system of licences for international transport would also 

remain in force. According to Article 102 of the Road Transport Act, it is necessary for a 

foreign carrier to possess a licence to transport goods. This is true also for a carrier with the 

seat or domicile in the EU when transporting goods from third countries. The only exception 

is an international (bilateral) treaty which exempts from this requirement. Licences are 

administrative permits which are neither transferable nor tradable. Their purpose is to limit 

the number of trucks on the roads. Therefore, the consequence is, inter alia, also to limit 

the CO2-emissions. However, this is not the only goal and this consequence is an indirect 

one. The direct consequence is only the limited number of trucks, but this is not also true 

for the kilometres made by the trucks. 

AETS is a more direct form of a legal instrument with the result to decrease the CO2-

emissions. As such, it would entail a certain restriction/burden and influence the freedom to 

conduct business (Article 74 of the Slovene Constitution), in addition to other restrictions 

already in force (like the mentioned system of licences, time based restrictions especially 

during the weekends and tourist’s seasons, etc.).  

However, restrictions resulting from the principle of non-discrimination199 can be justified. A 

suitability of the AETS-system, namely, also touches another constitutional right: healthy 

living environment. It is therefore necessary to find proper borders of interrelation among 

constitutional rights. Conflicts between constitutional rights are subject to the proportionality 

                                                  
198  Just for the reasons of an overall picture, one shall also mention the comparative railway statistics; namely it is 

estimated that proper development of the railway infrastructure and railway services might reduce 
substantially the emission of CO2. So far, the CO2-emissions from road transport are much higher (88.79 
million tonnes) in relation to the railway transport (4.84 million tonnes). It is well known by the Slovenian 
Government that proper development of the railways could reduce CO2-emissions for 12 million tonnes per 
year, i. e. 182 million tonnes up to 2020, which correspond to 7% of the GHG reduction. 

199 See above Part 4 Chapter 2 A. II. 
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test, which is also based on the non-discrimination rule. It is therefore necessary to 

establish whether the AETS-system could be implemented together with other systems 

and, if yes, whether all systems together still satisfy the proportionality test and criteria of 

suitability and necessity. Based on our opinion, the environmental protection shall be a 

reason of a substantial overriding interest as a personal and non-economic right which shall 

override the economic freedoms. Also, Slovenia, politically speaking, is in principle keen to 

apply market-based instruments proposed by the EU (like emission trading schemes) and it 

accepts the EU’s approach to market based instruments as a wider economic strategy. 

The Slovenian system of licences as described above (under ACE)200 does not pursue the 

same aim as the AETS-system. This is rather important in order to justify different (dual or 

multiple) measures which are applicable at the same time to individual carriers. The 

Slovenian Constitutional Court has adopted a rather large number of decisions regarding 

the freedom to conduct business and measures limiting the scope of the freedom. 

Measures are justified only, if (i) they are proportional (reasonable) in accordance with 

Article 2 of the Slovene Constitution (principle of rule of law), which includes also the test 

whether the measure is (ii) necessary, (iii) appropriate for the attainment of the objective to 

be achieved, and (iv) if it pursues a legitimate aim. This means that a proportional relation 

shall be achieved between the goal(s) pursued and the limitation of the rights of the 

individual. The test is rather strict since the same test is also used for a justification of 

human rights. According to the second paragraph of Article 74 of the Slovene Constitution, 

the measure could be justified only when pursuing a public interest. This is, however, 

vague and cannot offer an exact answer; however, the Constitutional Court’s case law 

reveals that justification on grounds of public interests embraces a variety of reasons. 

Thereby it is important to mention that public interest is defined as an aim in the statute 

itself. Once public interest (protection of the environment) is defined by the statute, it can 

offer a ground for justification. 

Another important question is also whether two instruments in the same field can be 

applied at the same time and still be justified. The answer can, at least potentially, be found 

in several decisions of the Constitutional Court.201 A direct answer can, however, not be 

found. The number of measures (dual or multiple burdens) is, by itself, not a reason for a 

breach of the proportionality test. Both (all) measures shall be viewed as a whole – i. e. as 

one instrument only – in order to apply the justification test and to examine whether the 

instrument as such is proportional, necessary, appropriate and pursues legitimate aims etc.  

                                                  
200  Currently there is no license obligation for the Member State for the transport within the EU. There are only 

license obligations for transport of goods from the Member States to the third countries. 
201  OdlUS III, 63, U-I-92/93, Official Journal of the RS, Nr. 40/94; OdlUS III, 98, U-I-154/94, Official Journal of the 

RS, Nr. 69/94; OdlUS V, 38, U-I-67/95 of 4.4.1996, OdlUS X, 54, U-I-293/89, Official Journal of the RS, Nr. 
28/2001. 
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VI. Switzerland 

Swiss legislation is prepared to enact an instrument to enforce shifting of the modal split 

from road to rail for transalpine cargo traffic. The constitutional basis for such an instrument 

is in force.  

Article 6 GVVG provides the legal basis to enact an exchange system for Alpine crossing 

traffic by a parliamentary act. The implementation of AETS, therefore, would make it 

necessary to amend this law. Amended legislation could be adopted by Parliament in the 

same act that is needed to build the legal basis for AETS. 

Further, the EU-Switzerland Transport Agreement may need renegotiations if the already 

existing HGVF together with charges under AETS would exceed the agreed upon 

maximum amount fixed by the Joint Committee. 
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Chapter 3: Level-tableaux of legal (in-)consistencies 

AETS, like the other instruments, also revolves inconsistencies due to the envisaged limitation to 

Alpine arch B+ as well as the application of the rule of crossing the Main Alpine Line. These 

concerns affect the consistency of all instruments with fundamental principles of highest level of 

the European Union law, international law as well as the national laws. Therefore they are set 

aside as regards the classification of inconsistencies in the following level-tableaux, because 

otherwise they would lose their function of visualised comparability because inconsistencies had 

to be indicated on Level 5 of each level-tableau. 

Furthermore, any instrument implementation would certainly require a legislative basis. That such 

a legal basis does not exist at present, is not to be regarded as an inconsistency, but simply the 

necessary prerequisite for instrument implementation. 

1. European Union law 

AETS Level 1 Level 2 Level 3 Level 4 Level 5 

 
Instrument is 

consistent with 
EU law 

Instrument is 
inconsistent with 

soft law (e.g. 
White Papers) 

Instrument is 
inconsistent with 

selective 
regulations of 
secondary law 

Instrument is 
inconsistent with 

fundamental 
regulations of 
secondary law 

Instrument is 
inconsistent with 

primary law 
(TEU and 

TFEU) 

Legal 
consistency with 

EU law 
 x x x x 

The assumed inconsistency of AETS with EU primary law is a result of the strong concerns as 

regards the principle of proportionality, in particular the necessity of AETS. 

2. International law 

AETS Level 1 Level 2 Level 3 Level 4 Level 5 

 

Instrument is 
consistent with 

international 
treaties and 
agreements 

Instrument is 
inconsistent with 

on-going 
discussions in 
bodies such as 
UNECE, WTO 

and ITF 

Instrument is 
inconsistent with 

bilateral 
agreements 

between the EU 
and Member 
States of the 

Zurich Process 

Instrument is 
inconsistent with 

bilateral 
agreements 

between the EU 
and third 

 countries

Instrument is 
inconsistent with 

multilateral 
treaties and 
agreements 
(e.g. GATT, 

EEAA, ECMT) 

Legal 
consistency with 
international law 

  x  x 

The assumed inconsistency of AETS with the GATT is based on the assumption of the 

agreement’s applicability to HGV traffic management instruments, which is, however, contested. 
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3. National laws 

AETS Level 1 Level 2 Level 3 Level 4 Level 5 

 
 

Instrument is 
consistent with 

national law and 
contractual 

arrangements 

Instrument is 
inconsistent with 

contractual 
arrangements 

with legal 
entities 

Instrument is 
inconsistent with 

selective 
regulations of 
statutory law 

Instrument is 
inconsistent with 

fundamental 
regulations of 
statutory law 

Instrument is 
inconsistent with 

constitutional 
law 

Legal 
consistency with 

Austrian law 
  x   

      

 

Instrument is 
consistent with 

all bilateral 
agreements 

Instrument is 
inconsistent with 

bilateral 
agreements with 

other Member 
States 

Instrument is 
inconsistent with 

selective 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of 

more than three 
bilateral 

agreements with 
third countries 

Legal 
consistency with 

bilateral 
agreements of 

Austria 

    x 

 

AETS Level 1 Level 2 Level 3 Level 4 Level 5 

 
 

Instrument is 
consistent with 

national law and 
contractual 

arrangements 

Instrument is 
inconsistent with 

contractual 
arrangements 

with legal 
entities 

Instrument is 
inconsistent with 

selective 
regulations of 
statutory law 

Instrument is 
inconsistent with 

fundamental 
regulations of 
statutory law 

Instrument is 
inconsistent with 

constitutional 
law 

Legal 
consistency with 

French law 
   x x 

      

 

Instrument is 
consistent with 

all bilateral 
agreements 

Instrument is 
inconsistent with 

bilateral 
agreements with 

other Member 
States 

Instrument is 
inconsistent with 

selective 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of 

more than three 
bilateral 

agreements with 
third countries 

Legal 
consistency with 

bilateral 
agreements of 

France 

    x 

The level-tableau relating to the legal consistency with French law has been completed on level 5 

based on the assumptions that (i) certificates could run short without sufficient alternative for 
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hauliers, (ii) the auction system might lead to prohibitive prices in certain cases and/or (iii) there is 

not enough scientific elements to justify the application of AETS in the Alpine region and exclude 

it in other regions. 

 

AETS Level 1 Level 2 Level 3 Level 4 Level 5 

 
 

Instrument is 
consistent with 

national law and 
contractual 

arrangements 

Instrument is 
inconsistent with 

contractual 
arrangements 

with legal 
entities 

Instrument is 
inconsistent with 

selective 
regulations of 
statutory law 

Instrument is 
inconsistent with 

fundamental 
regulations of 
statutory law 

Instrument is 
inconsistent with 

constitutional 
law 

Legal 
consistency with 

German law 
  x  x 

      

 

Instrument is 
consistent with 

all bilateral 
agreements 

Instrument is 
inconsistent with 

bilateral 
agreements with 

other Member 
States 

Instrument is 
inconsistent with 

selective 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of 

more than three 
bilateral 

agreements with 
third countries 

Legal 
consistency with 

bilateral 
agreements of 

Germany 

    x 

The assumed inconsistency of AETS with German constitutional law is a result of the strong 

concerns as regards the principle of proportionality, in particular the necessity of AETS. Further, 

several bilateral agreements may possibly be infringed in case non-domestic carriers should be 

denied road access if CO2-certificates run short. 
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AETS Level 1 Level 2 Level 3 Level 4 Level 5 

 
 

Instrument is 
consistent with 

national law and 
contractual 

arrangements 

Instrument is 
inconsistent with 

contractual 
arrangements 

with legal 
entities 

Instrument is 
inconsistent with 

selective 
regulations of 
statutory law 

Instrument is 
inconsistent with 

fundamental 
regulations of 
statutory law 

Instrument is 
inconsistent with 

constitutional 
law 

Legal 
consistency with 

Italian law 
 x x  x 

      

 

Instrument is 
consistent with 

all bilateral 
agreements 

Instrument is 
inconsistent with 

bilateral 
agreements with 

other Member 
States 

Instrument is 
inconsistent with 

selective 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of 

more than three 
bilateral 

agreements with 
third countries 

Legal 
consistency with 

bilateral 
agreements of 

Italy 

    x 

 

AETS Level 1 Level 2 Level 3 Level 4 Level 5 

 
 

Instrument is 
consistent with 

national law and 
contractual 

arrangements 

Instrument is 
inconsistent with 

contractual 
arrangements 

with legal 
entities 

Instrument is 
inconsistent with 

selective 
regulations of 
statutory law 

Instrument is 
inconsistent with 

fundamental 
regulations of 
statutory law 

Instrument is 
inconsistent with 

constitutional 
law 

Legal 
consistency with 
Slovenian law 

  x   

      

 

Instrument is 
consistent with 

all bilateral 
agreements 

Instrument is 
inconsistent with 

bilateral 
agreements with 

other Member 
States 

Instrument is 
inconsistent with 

selective 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of 

more than three 
bilateral 

agreements with 
third countries 

Legal 
consistency with 

bilateral 
agreements of 

Slovenia 
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AETS Level 1 Level 2 Level 3 Level 4 Level 5 

 
 

Instrument is 
consistent with 

national law and 
contractual 

arrangements 

Instrument is 
inconsistent with 

contractual 
arrangements 

with legal 
entities 

Instrument is 
inconsistent with 

selective 
regulations of 
statutory law 

Instrument is 
inconsistent with 

fundamental 
regulations of 
statutory law 

Instrument is 
inconsistent with 

constitutional 
law 

Legal 
consistency with 

Swiss law 
x     

      

 

Instrument is 
consistent with 

all bilateral 
agreements 

Instrument is 
inconsistent with 

bilateral 
agreements with 

other Member 
States 

Instrument is 
inconsistent with 

selective 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of 

more than three 
bilateral 

agreements with 
third countries 

Legal 
consistency with 

bilateral 
agreements of 

Switzerland 

   x x 

Since one of its parties is the EU, the existing conflicts with the EU-Switzerland Transport 

Agreement have been classified as conflicts of Level 5 to factor in the importance of this bilateral 

agreement.   
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Chapter 4: Recommendations 

Similar to ACE, an implementation of AETS would require modifications of existing 

legislation and adoptions of new legislative acts as well as adjustments of the instrument to 

overcome legal inconsistencies where there is practically no chance to achieve an 

amendment. Further, proof must be provided regarding the proportionality of AETS as well 

as the availability of sufficient and appropriate railway capacity following the requirements 

mentioned for ACE.202  

Due to the instrument’s affinity to the EU emission trading scheme, a specific feature of an 

implementation of AETS is the necessity to align the instrument to the existing international 

and European regulatory framework regulating emission trading since an amendment of 

such rules is not a workable or conceivable option. In fact, among the conflicting provisions 

are, in particular, the provisions establishing general principles to be applied with respect to 

any domestic and regional trading scheme. Therefore, the only feasible option to achieve 

compliance is the adjustment of AETS in such a way to be consistent with the applicable 

regulatory framework. The resulting consequences shall be outlined in more detail below. 

A. Requirements to meet the burden of proof accompanying an implementation 

To meet the burden of proof for a justification of AETS as established by the ECJ, the 

Participating States are required to ensure and prove the availability of sufficient, 

appropriate and accessible railway capacity. Additionally, an implementation of the 

instrument must be accompanied by the establishment of precise evidence of its 

proportionality, in particular its necessity. A proof of the latter requires the presentation of a 

well-founded and scientifically based analysis showing that no other means are available 

less restrictive to intra-Union trade, but equally capable to achieve the reduction of 

emissions and further effects harmful to the environment and a balancing of road 

capacities, and including a scientifically based justification of the thresholds to be set. 

Finally, the chosen territorial scope must also be justified by scientific evidence. 

B. Adjustment of certain instrument features 

An adjustment of AETS is necessary to allow for an implementation since several features 

of the instrument as outlined in the ALBATRAS-study have a high potential of being in 

conflict with fundamental guarantees and principles of the EU treaties, the international law 

as well as the constitutions of the Participating States. 

Similar as elaborated in more detail for ACE to which we refer, a coherent mode of 

distinction of chargeable and non-chargeable trips as well as a systematic definition of the 

scope of application of AETS must be achieved particularly taking into account that CO2 is 

a global pollutant. Further, the mode of distribution of the certificates needs a revision and 

precautionary measures should be taken to prevent an overcharging of the hauliers. 

                                                  
202 See above Part 3 Chapter 5 A. 



 

123/154 

More specific aspects of an implementation of AETS are the necessary adoptions to 

achieve compliance with the international and European legislation on emission trading 

which shall therefore be outlined in more detail. 

I. Mode of implementation of AETS being a system of emission trading 

Foremost, two different choices are principally available for the mode of implementation of 

AETS each of which requires different instrument adjustments. Firstly, the countries 

involved in the Follow-up Zurich Process may decide to apply for the inclusion of the 

transport sector under the EU ETS. In such a case, in accordance with Article 24 of the 

2003 Directive and the New Directive, before giving its approval, the Commission needs to 

examine all the effects that such an inclusion might generate with respect to the rules on 

competition, the internal market, the operators and the compliance of the system with the 

rules and principles established under the EU ETS.  

In case the above mentioned inclusion is not approved, the instrument has to be adjusted 

to meet the provisions under the ESD and the relevant principles of the international 

framework, which form an umbrella under which every regional scheme has to operate. In 

particular, the system should be framed in such a manner that it can be deemed to be cost-

effective and environmentally-efficient according to the relevant criteria and principles set 

forth under the applicable international framework, ideally on the basis of the EU ETS 

framework, so as to ensure consistency with the UNFCCC and the Kyoto Protocol.  

As mentioned already, it appears that the introduction of a trading system is, at least in the 

present view of the Commission, not the suitable choice for the road transport sector.203 In 

the event the countries involved in the Follow-up Zurich Process decide to implement AETS 

notwithstanding these concerns, the requirements as well as the instrument adjustments 

necessary to achieve a compliance of AETS with the rules established at the EU and the 

international level are enumerated in the following. 

II. Necessary adoptions to align AETS to the respective international and EU legislation 

For the first years of implementation of AETS it would be more sensible to opt in favour of a 

free allocation methodology as the main allocation method leaving the Member States the 

choice of auctioning off only a limited amount of allowances. As for the free allocation 

method, benchmarking has proven to form a fair balance between environmental efficiency 

and cost-effectiveness, for – as long as the standards are properly defined – it provides the 

right incentive to pollute less without being excessively burdensome for the operators.  

Moreover, it appears that AETS should be based upon the implementation of increasingly 

stricter standards. 

Furthermore, in order to accommodate different economic patterns and geographical 

characteristics of each of the relevant countries, differentiated emission levels should be 

                                                  
203 See above Part 2 Chapter 1 F. II. 1. 
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set forth for each Member State. For the same reason, during the first period of 

implementation Member States should be free to determine their own national caps and 

their allocation methodology, and a decentralised system should be developed. 

Even if the Participating States decided to disregard the above, the following requirements 

should be considered as, inter alia, instrumental to ensure the consistency of the system 

with the international and the European framework: 

 Member States should be provided with flexible tools able to support national 

operators, such as: 

- temporarily excluding some operators; 

- allocating additional allowances to certain operators in case of “force majeure”; 

- distributing allowances for free to operators deemed to be exposed to the risk 

of carbon leakage. 

 The system should set forth: 

- derogations or de minimis exceptions to help small emitters; 

- safe harbours for emitters performing on routes within outermost and 

peripheral regions, taking into consideration that certain economies structurally 

depend upon road transport; 

- a special reserve for new entrants or existing operators which might expand 

their business; 

- rules permitting the purchase of allowances from industrial installations’ 

platforms; 

- provisions allowing operators covered by AETS to invest into projects in 

accordance with the JI and CDM mechanisms, and, thus, to use certain 

amounts of Kyoto mechanism certificates to cover their emissions; 

- rules on a link between the national registries, the European Union registry and 

the International Transnational Log. 

As ancillary considerations to the foregoing, it is also worth mentioning that the rules 

provided for under AETS should be consistent with the rules under the Marrakesh Accords 

on the registry system, the monitoring and the reporting system, the non-compliance 

procedure, and the requirements for meeting the international targets and the 

implementation of Kyoto mechanisms. 

Moreover, it would be advisable for any auction system developed under AETS to be 

consistent with the rules and principles established by the EU under the Auctioning 

Regulation, which were designed to be efficiency-oriented. The foregoing consideration 
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should also apply as regards the consistency of the rules, developed or to be developed 

under AETS, with the MRG, the EU provisions on the issuance, surrender, cancellation and 

trading of allowances, and the EU rules on the registry system. 

C. Modifications of existing legislation and adoption of new legislative acts 

Since an implementation of AETS requires legislative modifications and adoptions similar to 

those described for an implementation of ACE, it shall be referred to that section of the 

Report.204 In particular, it is advisable to strive for the inclusion of an opening clause into 

the Amended-Eurovignette-Directive and a bilateral amendment of the EU-Switzerland 

Transport Agreement as well as for the conclusion of a multilateral agreement regulating 

the key features and main principles of AETS. 

As regards the practical realisation of the instrument on the national plane, appropriate new 

legislation will become necessary in every Participating State; it must be kept in mind, 

however, that emission trading systems for industrial emissions are established already in 

most of the Member States of the Zurich Process which shall be considered when adopting 

the new legislation. The legal analysis has already revealed some national particularities 

which should be respected when considering an implementation of AETS.205 

D. Circumstances of implementation and application of AETS 

Again, the conditions of a cooperative implementation of a transport management 

instrument such as AETS, the mode of charging as well as the supervision of the system 

resemble the circumstances described for ACE. We therefore refer to the outline of 

technical instrument implementation in Part 3 Chapter 5 D. 

E. National particularities of an implementation of AETS 

I. Austria 

The qualification of the affected roads (i. e. Federal Law on Roads) would have to be 

adjusted to the AETS-system.  

In principle, the Federal Law on Road Tolls will need to be amended only if the current toll 

system is not to be maintained. 

The AETS-system can be implemented by modifying the Austrian Emission Certificates 

Act. 

Furthermore, depending on the details of AETS, it could be necessary to adjust the right of 

usufruct on all federal roads which is conceded by the legislature and contract to the 

Motorway and Clearway Financing Limited Liability Company (ASFINAG). 

                                                  
204 See above Part 3 Chapter 5 C. 
205 See below Section E. 
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II. France 

The same recommendations as that of ACE may be indicated, i. e.: (i) enable HGVs to still 

be able to drive through the Alps by paying a fine even though certificates run short; (ii) 

conduction of a scientific analysis supporting the absence of discrimination if it is intended 

to limit AETS to the French Alpine territory; (iii) enactment of a new law to avoid 

inconsistency with the Roads Code; (iv) technical audit of the public service concessions 

and of the public private partnership relating to the French Eco Tax to assess whether 

amendments are necessary; (v) externalisation of the mission to a private operator through 

a public procurement or a public partnership contract instead of a public service 

concession. 

III. Germany 

An implementation of AETS in Germany would require the adoption of a legal provision 

providing for the requirement of an authorisation to use the federal roads and the levy of 

charges since the usage of roads for reasons of traffic is dominated by the legal concept of 

public use. 

The conditions of an implementation of AETS in Germany depend on whether the countries 

involved in the Zurich Process decide to apply for the inclusion of the road transport sector 

under the EU ETS or not. In the first case, AETS has to be framed into the national 

legislation implementing the Union as well as the international framework in this field, and, 

thus, has to be in line with the established rules and principles. Otherwise, the provisions 

under the ESD form the applicable legal framework for the implementation of the 

instrument on the national plane. 

As regards the application and enforcement of the instrument, to us it seems reasonable to 

assign competent the Federal Office of Freight Transport (Bundesamt für Güterverkehr). In 

doing so, one should keep in mind that the Toll Collect GmbH has been mandated to 

operate the German toll debiting system presently in force. Further, it should be 

safeguarded that a debiting fits well into the existing system to avoid unnecessary frictions 

or additional administrative costs in case an implementation of AETS requires a debiting on 

the German territory. 

IV. Italy 

An implementation of AETS would be in conflict with Italian primary laws and with several 

bilateral agreements concluded between Italy and other countries (see above Part 4, 

Chapter 2, C. IV.); hence, at least the cap setting and the limited validity of the certificates 

should be reconsidered. 

V. Slovenia 

Implementing AETS in Slovenia would demand modifications of specific regulations of the 

statutory law, especially the Road Transport Act. AETS – in general, as an instrument – is 
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not inconsistent with the general principles of the Slovenian legal system or with the public 

policy; the instrument as such could be accepted by the Slovenian legal system. When 

implementing AETS, the legislature shall take into account that the instrument would limit 

the principle of freedom to conduct business. To justify it, AETS shall be defined in the 

statute itself as a goal of public interests (protection of the environment). This is a condition 

precedent to justify the instrument. From the procedural point of view, such a modification 

of statutory law shall be adopted in the regular legislative procedure, meaning that the 

proposal which would be most likely adopted by the government, should then be sent to the 

parliament into the three-stage reading procedure. 

VI. Switzerland 

Enacting AETS in Switzerland would lead to a different basis for the calculation of the 

already levied Heavy Goods Vehicle Fee (HGVF). Therefore, either the HGVF would have 

to be modified or the underlying law (SVAG) would have to be changed to have a legal 

basis to continue levying the HGVF. 

Depending on the amount of charges under AETS and HGVF, the EU-Switzerland 

Transport Agreement may also need to be renegotiated, if the total amount of charges on 

heavy goods traffic would exceed the maximum amount agreed upon between Switzerland 

and the EU. 

 



 

128/154 

Part 5: Legal compliance of TOLL+ 

Chapter 1: Characteristic features of TOLL+ 

Firstly, it shall be referred to the description of the common features of the three instruments in 

Part 3 Chapter 1. 

Within the concept of TOLL+, the mandatory “passage right” to cross the Main Alpine Line is 

gained – much more simple than in the other systems – by paying an individual toll at the 

charging point of the particular passage. Contrary to the other instruments, no quantitative 

restrictions or upper limits on passage rights are intended. 

One of the two characteristics of this concept is the internalisation of external costs as the 

environmental aspect: by further implementing the “polluter pays”-principle, external costs of road 

freight transport, mainly in terms of air and noise pollution, are internalised to support a modal 

shift from road to rail and/or to cover above-average costs of Alpine road infrastructure. The 

second characteristic of TOLL+ are differentiated toll rates according to the day and/or time of 

driving to minimise congestion and consequently optimise the use of the available capacity of the 

road network; i. e. the economic aspect to effectively manage the demand of passages.206 In 

order to give road hauliers sufficient time to react and reschedule their trips, those modulations of 

toll rates shall be made public in due time in advance. 

Concerning the costs caused by congestion, the propositions of the ALBATRAS-study are not 

quite coherent: in certain textual passages these costs are regarded as external costs which can 

be internalised; in other passages congestion is solely referred to in the context of the second 

characteristic of TOLL+ (i. e. the demand management) being the main problem to be combatted 

by the modulated toll tariffs. It seems, though, that the study is not aimed at defining itself which 

specific costs shall be internalised as external costs, but rather tends to leave this definition to the 

recently Amended-Eurovignette-Directive. The toll levels used in the impact-assessment of the 

ALBATRAS-study are therefore not based on profound scientific calculations of external costs, 

but are deduced from the trip-prices calculated for ACE and AETS instead. 

The individual toll for each Alpine crossing is to be set by the respective operator according to his 

system concept; in this regard the ALBATRAS-study, once again, refers to the Amended-

Eurovignette-Directive and its conditions for the internalisation of external costs as well as for 

capacity constraints. The environmental and/or economic surcharge may be levied in addition to 

already existing toll schemes or charged as one (modulated) toll rate. The toll is distance related 

depending on the individual length of the Alpine crossing concerned. According to the study, the 

chargeable distance is – as it is the case for AETS – the entire distance driven within the region 

of the Alpine Convention. 

                                                  
206 For several examples of modulated tolls see pp. 55 et seq. of the ALBATRAS-study. Note: although the 

ALBATRAS-study emphasises this aspect as a characteristic of TOLL+, according to the study tolls need not 
to be modulated by time of day to reduce congestion because congestion on the Alpine corridors was mainly 
caused by individual traffic related to holiday times and not by HGVs, wherefore modulated tolls would have 
only minor effects. 
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Chapter 2: Legal analysis of TOLL+ 

A. Consistency of TOLL+ with EU law 

In terms of compliance of TOLL+ with the European Union law, the recently Amended-

Eurovignette-Directive is of prime relevance as shown by the following elaborations. 

I. The free movement of goods is no longer directly applicable as regards tolling 

The free movement of goods, as laid down in Article 34 TFEU, is directly applicable in 

every field of legislation as long as the respective area is not fully harmonised and 

comprehensively regulated by the Union’s secondary law. Thus, considering the two 

characteristics of TOLL+ on the one hand, and the existence of the Amended-Eurovignette-

Directive regulating road charges as well as tolls and internalising environmentally harmful 

external effects into tolls on the other hand, the legal compatibility of TOLL+ needs to be 

primarily assessed in the light of this Directive. Of course, since the Amended-

Eurovignette-Directive prohibits a toll setting beyond the aggregate amount of the 

infrastructure charge and an external-cost charge, any “political” setting of toll levels above 

the calculated costs of HGV-transport to limit road freight transport and to provide for an 

additional push for its shift from road to rail would not only have to be construed as an 

undue overcharging of hauliers under the Directive, but also as an infringement of the free 

movement of goods. Thus, the system of TOLL+ falls into the fully harmonised field of 

tolling and must therefore primarily be regarded under the light of the Amended-

Eurovignette-Directive. 

II. Compliance of TOLL+ with the Amended-Eurovignette-Directive 

To be consistent with the relevant secondary Union law, i. e. the Amended-Eurovignette-

Directive, TOLL+ particularly needs to adhere to the legal principles stipulated for the 

calculation of the external-cost charge to internalise the costs of traffic-based air and noise 

pollution. In this context, one needs to observe that such internalisation is (at least for the 

time being) in terms of air pollution limited to the air pollutants explicitly covered by the 

Directive and is in the case of noise pollution limited to areas with a population exposed to 

road traffic-based noise.  

Pursuant to the Amended-Eurovignette-Directive, detrimental effects of traffic congestion 

may, instead, only be reflected as a variation within the infrastructure cost regime already 

known from the previous Directive and consequently subject to the principle of revenue 

neutrality under the infrastructure cost cap. Given these limits, the Amended-Eurovignette-

Directive now expressly provides that the infrastructure charge may, inter alia, be varied for 

the purposes of reducing congestion, minimising infrastructure damage and optimising the 

use of the infrastructure concerned or promoting road safety if it respects the maximum 

flexibility thresholds and further conditions set forth in the Directive. This includes a toll 
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variation according to the time of day, type of day or season of use207 which also forms a 

central feature of TOLL+ to optimise road network usage and effectively manage demand.  

Should the TOLL+-system of differentiated tolling, however, be construed as stipulating an 

internalisation of external costs of congestion (and the related aspect of road usage at 

peak-times) as part of an (additionally) levied environmental surcharge that excludes a 

mere reflection of this aspect as a variation of the infrastructure charge element, such an 

inclusion within TOLL+ would not be permissible under the current Eurovignette-Directive. 

As a further consequence of the restriction of external-cost charges to an internalisation of 

traffic-based costs of air and noise pollution, a Member State opting to levy a toll under the 

Amended-Eurovignette-Directive that only comprises an external-cost charge element, but 

not an infrastructure charge208 may not vary such “toll” in dependence of the time of day, 

type of day or season of use. 

As regards the territorial scope of application of TOLL+ limited to the Alpine Convention 

area and, in case of an implementation on arch B+ only, even to certain Alpine transit 

arteries, special attention has to be paid to the provisions of the Amended-Eurovignette-

Directive that a levying of an external-cost charge on only parts of the Member States’ 

respective road network falling within the ambit of the Directive (i. e. the trans-European 

road network and the additional network motorways) requires further justification. In case of 

a limited application to the Alpine Convention area, Member States with mountainous 

regions outside the scope of application of TOLL+ (such as the Pyreneans in France or the 

Apennines in Italy) will, thus, have to demonstrate based on an impact assessment that: 

 vehicles’ use of the roads where the external-cost charge is applied generates 

environmental damage higher than that generated on average on other parts of the 

road network falling within the scope of the Directive that are not subject to an 

external-cost charge, or 

 the imposition of an external-cost charge on other parts of the road network falling 

within the scope of the Directive might have adverse effects on the environment or 

road safety, or levying and collecting an external-cost charge on them would entail 

disproportionate costs.209 

The same requirements of justification apply in relation to Austria in case of a limited 

implementation of TOLL+ on Alpine arch B+. 

Additionally, the external-cost charge shall vary and be set in accordance with the minimum 

requirements and the methods as specified in Annex IIIa and shall respect the maximum 

values set out in Annex IIIb. The external-cost charge relating to traffic-based air pollution 

shall not apply to vehicles which comply with the most stringent EURO emission standards. 

                                                  
207 For reference see Article 7g paragraph 3 of Directive 2011/76/EU. 
208 According to the “toll”-definition in Article 2 of the Directive such toll may comprise an infrastructure charge 

and/or external-cost charge. 
209 See Annex IIIa to Directive 2011/76/EU. 
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Thus, TOLL+ must comply with such caps and exemptions. In this respect, we note in the 

ALBATRAS-report (p. 199) a charge of € 0.29 to 0.80 per kilometre depending on the 

scenario which is higher than any of the values set out in Annex IIIb of the Amended-

Eurovignette-Directive.  

Moreover, it has to be noted that under the Amended-Eurovignette-Directive the 

Commission has to be closely involved if several Member States plan to set up a common 

tolling system. As regards the possible conclusion of international agreements in this 

respect, the Union may, after entry into force of the Amended-Eurovignette-Directive, also 

claim an exclusive competence in this field according to Articles 3 paragraph 2, 216 

paragraph 1 TFEU. 

Finally, please note that the application of TOLL+ might trigger the requirement for the 

Member States to apply a mark-up exception provided for under the Amended-

Eurovignette-Directive. Indeed, the mark-up exception has been enacted specifically for 

regions such as the Alpine region which is shown by Recital 14 of Directive 2006/38/EC: 

“Particular attention should be devoted to mountain regions such as the Alps or the 
Pyrenees. The launch of major new infrastructure projects has often failed because 
the substantial financial resources they would require were not available. In such 
regions, users may therefore be required to pay a mark-up to finance essential 
projects of very high European value, including those involving another mode of 
transport in the same corridor”. 

Even though there is to our knowledge no clear definition of “significant environmental 

damage” which would qualify for the application of the mark-up exception, it may in our 

view not be excluded that parts of the network to which TOLL+ will apply and on which an 

infrastructure cost charge is already levied in the sense of the Amended-Eurovignette-

Directive (for instance concession tolls) qualify for such a mark-up exception.210 If so, the 

consequences would be in particular:  

 the Member States concerned by such a mark-up exception would have to apply the 

mark-up exception to the existing infrastructure cost charges (for instance on public 

service concession tolls); 

 the Member States may not levy an external-cost charge unless a mark-up is 

applied; 

 the amount of the mark-up shall be deducted from the amount of the external-cost 

charge paid by hauliers on this part of the network under TOLL+ (except for certain 

categories of EURO emission classes).  

Further, all revenues generated either from the mark-up or by simultaneous application of 

the mark-up and the external-cost charges shall be invested in financing the construction of 

priority projects of European interest identified in Annex III to Decision No 661/2010/EU. 

                                                  
210 To clarify this aspect, a scientific analysis should be conducted to determine whether environmental damage 

in the covered region is to be considered as “significant” compared to other regions. 
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Finally, please note that, according to Article 7 paragraph 3 of the Amended-Eurovignette-

Directive, “tolls and user charges shall not discriminate, directly or indirectly, on the 

grounds of the nationality of the haulier, the Member State or the third country of 

establishment of the haulier or of registration of the vehicle, or the origin or destination of 

the transport operation”. In our view, the fact that the charging of an HGV is subject to 

crossing the Main Alpine Line entails a risk of direct or indirect discrimination contrary to 

this provision. Indeed, the application of this rule would result in a situation in which HGVs 

which circulate in the Alpine region, potentially for hundreds of kilometres, but which never 

cross the Main Alpine Line, do not pay TOLL+ whereas HGVs which only travel a few 

kilometres are compelled to pay TOLL+ due to the fact that their origin necessitates a 

crossing of the Main Alpine Line to reach the destination of the transport operation. 

B. Consistency of TOLL+ with international law 

I. Compliance with WTO law 

1. Compliance with GATT and other free trade agreements 

Contrary to the other instruments under review, TOLL+ enacts no quota for transalpine 

traffic. Instead, the concept of TOLL+ is based on the internalisation of external costs and 

the demand management of the limited capacity of a transalpine route. Therefore, the 

measures to reach the available capacity are the combination of a modulated toll with the 

addition of external costs to the toll rate. 

Since no quota system would be implemented, the only element with effect on transit traffic 

are the charges levied under TOLL+; hence, they need to be consistent with the GATT. 

The sole charges on transit traffic allowed under Article V paragraph 3 of the GATT are 

charges for transportation or those commensurate with administrative expenses or with the 

costs of services rendered. Pursuant to Article V paragraph 4, these charges have to be 

reasonable having regard to the conditions of the traffic and respect the most favoured 

nation principle, paragraph 5. 

As already mentioned, tolls, road charges and similar charges for the use of highways can 

be interpreted as transportation charges. The concept of TOLL+ envisages a modulation of 

road tolls due for the use of the infrastructure to which the internalised external costs are 

added. Thus, regarding the charges under TOLL+, the question remains whether an 

external cost charge can be considered as a transportation charge as well. In our opinion 

such an interpretation of the term “transportation charges” is reasonable as long as the sum 

of the infrastructure charge and the external cost charge does not exceed the real costs of 

the transport operation. 

According to our understanding of the ALBATRAS-study, TOLL+ shall be aligned to the 

provisions of the Amended-Eurovignette-Directive, which is also necessary for its 

consistency with EU law. If this is the case, TOLL+ is, vice versa, not in conflict with 

Article V of the GATT either since the Directive only allows for a charging of the real costs. 
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It remains to be noted that such charges need to be reasonable according to Article V 

paragraph 4 of the GATT. This criterion is fulfilled as well if TOLL+ is limited to the real 

costs including external costs caused by road transport like provided for under the 

Amended-Eurovignette-Directive. 

Article V paragraph 2 of the GATT prohibits, similar to Article 7 paragraph 3 of the 

Amended-Eurovignette-Directive, any distinction based on, inter alia, the place of origin, 

entry exit or destination. The application of the rule of crossing the Main Alpine Line 

involves conflicts with this prohibition of discriminatory effects. 

2. Justification under Article XX of the GATT 

If one holds that external cost charges could not be considered as transportation charges, a 

system like TOLL+ which burdens the external costs on the hauliers would infringe Article V 

of the GATT, and, hence, would need to be justified. 

A justification under Article XX (b) or (g) of the GATT requires that a measure must be 

proven necessary to reach the policy objectives. This includes the proof that there is no 

less restrictive, alternative measure available which could reasonably be implemented 

instead. 

There are no noticeable realistic alternatives less restrictive to charges internalising 

external costs to shift the modal split from road to rail or to limit the number of road transit 

trips. Other measures would operate with command-and-control obligations or even with 

quotas for transit trips. Such measures are, in general, less consistent with GATT 

principles. So, charges under TOLL+ internalising external costs can be justified under 

Article XX (b) or (g) of the GATT. 

II. TOLL+ in light of the Alpine Convention and the Transport protocol 

An implementation of TOLL+ would be in line with the Alpine Convention and the Transport 

protocol, in particular as these agreements vote for an application of the polluter pays 

principle by charging external and infrastructure costs to polluters in line with the damage 

caused. 

III. Compliance of TOLL+ with the EU-Switzerland Transport Agreement 

Under TOLL+, new charges on transit traffic would be introduced in Switzerland. The EU-

Switzerland Transport Agreement fixes the maximum amount of charges for road transit 

trips through Switzerland. Before enacting TOLL+, the Agreement needs to be amended, 

unless the amount levied under TOLL+ and the already levied Heavy Goods Vehicle Fee 

together would respect the maximum charge under the Agreement. 
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C. Consistency of TOLL+ with national laws of the Participating States 

I. Austria 

The TOLL+-system differs from the current toll system in Austria in that an internalisation of 

external costs is envisaged. 

1. Adherence to constitutional law 

From a constitutional point of view, the TOLL+-system is compatible with the freedom of 

occupation if it is proportionate, which means that it must pursue a legitimate aim and be 

suitable, necessary and adequate.  

TOLL+ envisages the internalisation of external costs as an environmental aspect by 

further implementing the “polluter pays”-principle; external costs of road freight transport 

are internalised to support a modal shift from road to rail. These aims may be justified 

based on Section 1 Constitutional Act on environmental protection. Also, the second aim of 

minimising congestion is legitimate. 

In contrary, the suitability of TOLL+ is questionable if it is only to be implemented on 

specific Alpine corridors such as Alpine arch B+. Such a limitation might provoke detours of 

heavy vehicles and therefore (only) shifts environmental damages to other places and 

roads; traffic congestion would in that case only be shifted to other Alpine crossings as well. 

As for ACE and AETS, the suitability of TOLL+ is also doubtful if a distinction between 

chargeable and non-chargeable trips is made depending on crossing the Main Alpine Line. 

TOLL+ is necessary as the payment is distance-related and – without prejudice to the 

legislator’s margin of appreciation – affects fundamental rights of hauliers less than ACE 

and AETS which both implement an upper threshold on passage rights. Also, the 

instrument’s appropriateness does not seem to be doubtful. However, a confiscatory effect 

of the charge must be avoided, otherwise TOLL+ would infringe the right to property as 

well. 

The aforementioned concerns on consistency also raise concerns as regards the principle 

of non-discrimination if TOLL+ is only implemented on specific Alpine corridors and covers 

only some trips effected on those roads. 

2. Possible conflicts with existing legislative acts 

TOLL+ is not in line with the existing Federal Law on Tolls and the Regulation for Toll 

Rates. A legal basis is required to integrate the internalisation of external costs by adding a 

surcharge. 
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II. France 

1. Adherence to constitutional law 

a) Freedom of movement 

TOLL+ could in our view be considered as being consistent with the freedom of movement 

since it is a system in which there are no quantitative restrictions or upper limits on passage 

rights. Thus, it cannot be considered as prohibiting access to roads, save if the rates paid 

by the hauliers are so high that it puts their enterprise in jeopardy; indeed, although this has 

not to our knowledge been decided by case-law, this situation could be considered as 

indirectly prohibiting hauliers to access the roads and, thus, as being a breach of the 

freedom of movement. 

b) Freedom of commerce and industry 

As indicated above for ACE and AETS, the amounts paid by the hauliers resulting from the 

implementation of TOLL+ should be set at a level which does not put their enterprise into 

jeopardy (i. e. risk of winding up). 

c) Property right 

In our view, the analysis of consistency of TOLL+ with the freedom of commerce and 

industry is transposable to the freedom of property as such freedoms benefit from a similar 

protection and similar principles of restriction are applicable. 

d) Principle of equality 

The legal analysis relating to ACE applies in the same terms to TOLL+ except that the 

concept of TOLL+ does not involve exemptions for short and local distance traffic. 

2. Consistency with relevant legislative acts 

Basically, it can be referred to the legal analysis relating to AETS. Moreover, with respect to 

the Customs Code, please note that we may not exclude that the application of TOLL+ to 

the network where the French Eco Tax is also applied triggers the requirement for the 

French State to apply a mark-up exception to the French Eco Tax provided for under the 

Amended-Eurovignette-Directive.211 

If so, the consequences would be the following:  

 the French State would have to apply a mark-up exception to the French Eco Tax; 

 the amount of the mark-up shall be deducted from the amount of the external-cost 

charge paid by hauliers on this part of the network under TOLL+ (except for certain 

categories of EURO emission classes).  

                                                  
211 Please see above Part 5 Chapter 2 A. II. 
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The collection of such a mark-up exception would most likely have to be conducted by the 

contract partner of the French State in the public-private-partnership contract relating to the 

French Eco Tax. Such contract might have to be modified in order to take into account the 

impact of the collection of such mark-up exceptions (e. g. in terms of additional costs for the 

contract partner)212.  

Finally, if it is decided to take into account congestion costs within the implementation of 

the TOLL+-system, the French Eco Tax would have to be modulated in accordance with 

the rules set out by the Amended-Eurovignette-Directive. The public-private-partnership 

contract might have to be modified in this respect. 

3. Amendments to public service concessions  

Under the Amended-Eurovignette-Directive, the additional charge to be applied due to 

TOLL+ would in our view be considered as an external-cost charge213 and the concession 

tolls would most likely be considered as an infrastructure charge. 

Again, it shall be referred to the legal analysis relating to AETS which, in general, applies to 

TOLL+ as well. However, with respect to the risk of having to indemnify the public service 

concessionaires due to hardship (imprévision), or “fait du prince”, TOLL+ is less at risk than 

ACE and AETS as hauliers will not be impeded to circulate on the concession network 

since there will be no risk of direct reduction due to a shortfall of certificates.  

Moreover, the application of TOLL+ on the network comprised in the public service 

concessions might trigger the requirement for the French State to apply a mark-up 

exception to the public service concession tolls as provided for under the Amended-

Eurovignette-Directive.214  

If so, the consequences would be the following:  

 the French State would have to apply a mark-up exception to the public service 

concessions; 

 the amount of the mark-up shall be deducted from the amount of the external-cost 

charge paid by hauliers on this part of the network under TOLL+ (except for certain 

categories of EURO emission classes).  

Finally, in order to take into account congestion costs, the public service concession tolls 

would have to be modulated in accordance with the rules set out by the Amended-

Eurovignette-Directive. The public service concessions would have to be modified in this 

respect. 
                                                  
212  Public-private-partnership contracts usually contain clauses organising the indemnification of the contract 

partner in case of modifications required by law or imposed by the public authority causing additional costs to 
the contract partner. 

213  It seems difficult to us to include congestion costs in TOLL+ if TOLL+ is understood in a way that it takes into 
account congestion only as a variation of external costs, see Part 5 Chapter 2 A. II.]. 

214 See Part 5 Chapter 2 A. II. 
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4. Compliance with relevant bilateral agreements 

a) Bilateral agreements relating to authorisations and quota systems 

In our view, the TOLL+-system does not face obstacles mentioned for ACE and AETS 

since (i) there are no quantitative restrictions or upper limits on passage rights and since (ii) 

the payment system does not require the haulier to prior obtain a certificate which could be 

considered as equivalent to a permit. 

b) Bilateral agreements relating to the Mont Blanc and Frejus tunnels 

As regards the bilateral agreements relating to the Mont Blanc and Frejus tunnels, the legal 

analysis relating to ACE and AETS applies in the exact same terms to TOLL+. 

III. Germany 

According to the ALBATRAS-study, the chargeable distance under TOLL+ is – as it is for 

AETS – the distance driven within the region of the Alpine Convention. Hence, as for 

AETS, an implementation of this instrument would affect the sections of the German road 

network which fall into the Convention area and therefore needs to be consistent with 

German law although none of the Alpine crossing lies on German territory. 

1. Freedom of occupation and justification of its restrictions 

Although there is no quota limitation within the system of TOLL+, it must be regarded as a 

restraint to the freedom of occupation of the road hauliers pursuant to Article 12 

paragraph 1 sentence 1 GG. Hence, to be consistent with the Basic Law, TOLL+ needs a 

legal basis and it must be justified on grounds of public interest, which means that it must 

pursue a legitimate aim and it must be necessary and appropriate to achieve this objective. 

Similar as regards ACE and AETS, concerns are caused in respect of the coherence of 

TOLL+, in particular, by the envisaged limitation of application to the corridors of Alpine 

arch B+ as well as by the distinction of chargeable and non-chargeable trips based on the 

rule of crossing the Main Alpine Line. Once again, the latter rule provokes that, 

independent of the length of their trips and, hence, the environmental damages caused, 

hauliers not crossing that line are not charged at all even if using the same road sections 

for the usage of which others have to pay at the crossing. 

Besides these aspects, which require an adoption of the instrument before its 

implementation, it seems easier to achieve and prove the proportionality of TOLL+ since 

the restraint caused to the freedom of occupation is of less intensity than the one which 

would be caused by ACE or AETS. As regards the prices of the passages and, hence, the 

appropriateness of the instrument, an overcharging must again be avoided. In this regard it 

shall be recalled that it is commonly accepted under German law that the legislature uses 

public charges to influence the behaviour of the addressee. At the same time, however, the 

levied charges must meet the principle of proportionality in its specification as the principle 

of equivalence. According to the ALBATRAS-study, it is envisaged to align these prices (as 
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well as the system of TOLL+ in general) to the provisions of the Amended-Eurovignette-

Directive. If this is the case, the maximum costs set out in the Directive need to be 

respected which guarantees that only the real costs will be charged. Thus, it seems that 

under TOLL+ (different than under ACE and AETS) an overcharging can be avoided since 

an unilateral setting of the prices due at each crossing is envisaged. 

2. Conflicts with the principle of equality 

Again, concerns in respect of the principle of equality and an infringement of Article 3 

paragraph 1 GG resulting thereof arise as for AETS since it is envisaged to implement 

TOLL+ only on the corridors of arch B+, and to distinct between chargeable and non-

chargeable trips based on the rule of crossing the Main Alpine Line. 

To justify the resulting unequal treatment of equal situations, it would be necessary to prove 

that the pursued objectives of sustainable transport and the reduction of environmental 

damages of road transport could not be achieved without this discrimination. 

3. TOLL+ in light of the Federal Road Toll Act 

The present legislation and regulations in the field of road transport – in particular the 

Federal Road Toll Act and the related legislation providing for the levying of a distance 

related toll being varied according to the number of axles and the vehicle’s emission 

category and affecting all heavy commercial vehicles with a maximum permissible laden 

weight of at least 12 tonnes – do not allow an internalisation of external costs when 

calculating toll rates, which is why TOLL+ is not consistent with these provisions. 

IV. Italy 

Firstly, it is important to note that Italy’s geographical position which implies the need to 

transit through the territory for goods coming from Africa or the Eastern hemisphere may 

have a negative impact on the implementation of this instrument that impacts negatively the 

freedom of movement and the freedom of private economic initiative in Italy, as provided in 

Articles 16 and 41 of the Constitution. 

Hence, the implementation of TOLL+ could particularly be in contrast with Article 44 of Law 

298/1974;215 different from the observations in relation to ACE and AETS, however, in the 

case of TOLL+ there would not be juridical contrast nor a material impediment (absence, 

for example, of ACUs), but an economic burden for the operators of the sector which in 

order to circulate freely would be forced to pay a transit toll, not provided neither by bilateral 

conventions nor by the concessions. 

1. Compliance with the existing national toll system 

With specific reference to the procedure to fixed tolls, pursuant to Article 11 of the Law 

no. 498 dated 23 December 1992, the Inter Ministerial Committee for Economic Planning 

                                                  
215 See above Part 3 Chapter 3 C. IV. since similar aspects arise as for ACE. 
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(CIPE), upon proposal of the Minister of Public Works and together with the Ministry of 

Economic Planning and Treasury, issues directives […] for the revision of the conventions 

and the added provisions that regulate highway concessions, and for the revision, since the 

year 1994, of highway tolls, considering the financial plans, the variations in the cost of life, 

volumes of traffic and the data deriving from the productivity indicators. The highway tolls 

are fixed, pursuant to the CIPE directives, with decree of the Minister of Public Works […]. 

In this scenario it is possible that the implementation of a toll instrument to limit the transit 

through the Alpine region (hence, Italy’s entire border with the other European countries) 

may impact negatively with the concessionaire’s economic exploitation rights of the 

infrastructure as recognised by the contractual agreements.216 

Moreover, pursuant to Circular no. 39, dated 6 June 2007, the directives issued by the 

CIPE apply to the new concessions and to the existing concessions if, in relation to the 

same, the concessionaire asks for the rebalancing of the economic-financial plan. In 

particular, to determine the toll, the ministry has to take into account that:  

 it is possible to update the economic-financial plan at the end of every regulatory 

period (five years) through the verification of the subsistence and/or variations which 

occurred during the same period of the elements indicated in the economic-financial 

plan; 

 the fee, expressed in vehicles/km, gross of possible additional or reductive toll 

components and net of the taxes and possible overcharges, is the higher limit 

imposed on the average of the tolls applied by the single concessionaires for the 

different classes of vehicles and/or type of highway section, weighted averaged with 

the traffic volumes of the previous year; 

 a revision to the convention and to the economic-financial plan rendered necessary 

by a new investment program or by extraordinary events that determine an alteration 

of the same economic-financial plan is possible. 

The traffic estimates, developed on the basis of the abovementioned criteria, are approved 

by ANAS for the subsequent determination of the fees. 

Pursuant to the abovementioned rules, the national authority therefore has the ability to 

calculate or update the concession toll, levied by a concessionaire under a concession 

contract, in light of several not predetermined elements. This could lead to a conflict with 

the envisaged system of TOLL+ where the prices shall be set by the operator. 

2. Status quo of the implementation of the Eurovignette-Directive in Italy 

It shall be added that Italy implemented the previous version of the Eurovignette-Directive 

by the Legislative Decree 25 January 2010, n. 7 (setting up the “Implementation of the 

                                                  
216 The mentioned observation refers to all the Italian border that will be subject to the implementation of the 

measure and, therefore, the Arch A, B+ and part of C. 



 

140/154 

Directive 2006/38/CE on the charging of heavy goods vehicles for the use of certain 

infrastructures”). 

Hence, the Italian legislator introduced, pursuant to the Directive 2006/38/EC, a system of 

charging for the use of road infrastructure based on the "user pays" principle and the ability 

to apply the "polluter pays" principle, for instance through the variation of tolls based on the 

environmental performance of vehicles, considered crucial to encourage sustainable 

transport in the Union. 

In this way, TOLL+ leads to the internalisation of external costs: the resources gained 

should consequently be used for environmental purposes (traffic decongestion and 

alternative infrastructure). 

V. Slovenia 

Firstly, Slovenia already applies a toll-system for heavy goods vehicles in line with the 

respective EU legislation. Already at this point it should be emphasised as well that, in 

principle, basic aims of the heavy traffic management instrument TOLL+ are consistent with 

the Slovenian transport policy as defined in the current Resolution on Transport Policy of 

the Republic of Slovenia (Resolucija o prometni politiki Republike Slovenije, RePPRS). 

However, their full implementation is not (yet) achieved, in certain cases also because 

these aims are not sufficiently supported by the Slovenian legislation.  

TOLL+ as such is in principle consistent with the Slovenian Constitution. However, there 

are possible inconsistencies depending on the mode of operation and application of the 

instrument in question. In this regard one could find potential inconsistencies especially 

within the context of the principle of equal treatment or non-discrimination, mostly because 

of the (unjustified or inappropriate) differentiation between chargeable and non-chargeable 

trips, and within the context of the principle of freedom to conduct business. The principle of 

equal treatment (or non-discrimination) does not require absolute or general equal 

treatment. It rather requires that all essentially equal situations should be treated in an 

equal way, and essentially non-equal situations should be treated in the appropriate 

(proportional) non-equal way. Thus, in practice, persons or situations can be treated in a 

non-equal way, yet such treatment shall not be arbitrary, without reasonable and material 

ground. Similarly, also the principle of freedom to conduct business is not absolute by its 

nature as it recognises necessary “exceptions” or limitations whereby the principle of 

proportionality must also be fulfilled. Within the proportionality test it is (also) required to 

consider if the measure affecting the freedom to conduct business is necessary, 

appropriate and in line with a certain legitimate aim. The Constitution itself, namely 

Article 74 (2), rules that economic activity shall not be performed contrary to a public 

interest or benefit. In addition to this, the Slovenian Constitution also recognises the 

principle of healthy living environment that could be used to support the implementation of 

TOLL+ in Slovenia. 

As regards the current Slovenian regulations of statutory law and derived legislative acts, 

an implementation of TOLL+, in principle, would cause no obvious structural or 
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fundamental inconsistencies. However, there could be certain inconsistencies that mainly 

correspond with those in the previous version of the Eurovignette-Directive217 as Slovenia 

has implemented the Directive into the Slovenian legislation. In this regard in Slovenia 

there is, for example, no effective tool appropriate to fully internalise external costs of 

road freight transport, what is one of the core characteristics of TOLL+.  

In addition to the above mentioned, it is also necessary to point out certain (potential) legal 

(and factual) problems. According to our legal analysis these (potential) problems are in 

particular: 

 according to the existing legislation, the toll is not paid for: transport with intervention 

and military vehicles, transport with vehicles with priority (according to the rules on 

roads safety), transport of humanitarian assistance vehicles, transport of roads 

(facility) operator, and vehicles accompanying before-mentioned vehicles.  

 in exceptional cases, it is possible to charge a premium, i. e. additional payment to 

the toll for the use of toll roads and toll road facilities in mountain areas, however in 

this regard certain conditions must be met (potential non-flexibility, depending on 

concrete TOLL+ demands),218 

 in order to prevent environmental damage and congestion, to achieve harm reduction 

on toll roads, to optimise the use of toll roads or to improve road safety, toll rates can 

be adjusted depending on time of day, week and year, on type of day or on season, 

and according to the EURO emission class including the level of PM and NOx, 

however in both cases certain conditions must be met (potential non-flexibility, 

depending on concrete TOLL+ demands),219 

 in principle, the Slovenian Motorway Company is entitled to collect toll for the use of 

toll roads (motorways) in Slovenia and to keep the collected resources (potential 

problem, especially if the third person (operator) should be involved under TOLL+),220 

 the restriction as regards the use of certain public roads, in particular according to the 

weight of vehicles (potential obstacle for even distribution of traffic between border 

crossings), 

 the instrument in question can (potentially) have certain impact on infrastructure 

providers, (toll) operators and/or concessionaires (contractual party), involved in 

activities related to the public roads (and rails); it might therefore raise a question of 

“change in law” regarding the legal relationship between the public authority and 

contractual party, as well as the question of vested rights, 

                                                  
217  In particular, consider the limits imposed by and to the infrastructure cost cap. 
218  Article 17 of the Act on tolls for vehicles the maximum mass of which exceeds 3,500 kg. In practice, no other 

differences except the weight are taken into account so far. 
219  Article 14 of the Act on tolls for vehicles the maximum mass of which exceeds 3,500 kg. As mentioned in the 

previous footnote, no other differences except the weight are taken into account, yet. 
220  Article 9 of the Slovenian Motorways Company. 
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 the Slovenian rail system, i. e. rail infrastructure is not finished yet and as such it is 

not competitive enough (in comparison with motorways); and the process of the 

liberalisation is not concluded. 

To summarise, TOLL+ is in principle consistent with the Slovenian transport policy and 

(constitutional) legal system. In general, similar can be said for regulations of statutory law 

and derived legislative acts as there are no obvious structural or fundamental 

inconsistencies. However, there are some inconsistencies with certain provisions of 

statutory law and derived legislative acts. 

VI. Switzerland 

Swiss legislation is prepared to enact an instrument to enforce shifting of the modal split 

from road to rail for transalpine freight traffic. The constitutional basis for such an 

instrument is in force.  

Article 6 GVVG provides the legal basis to enact an exchange system for Alpine crossing 

traffic by a parliamentary act. Therefore, the implementation of TOLL+ is inconsistent with 

this provision; it would, thus, be necessary to amend this law. Amended legislation could be 

adopted by Parliament in the same act that is needed to build the legal basis for TOLL+. 

In Switzerland, an enactment of TOLL+ does not need to be based on the Eurovignette-

Directive. Instead, Switzerland and the EU have agreed to implement a Heavy Goods 

Vehicle Fee for Switzerland in the EU-Switzerland Transport Agreement. TOLL+ can only 

be implemented according to the regulations of this Agreement or else after an amendment 

to this Agreement. The existing Heavy Goods Vehicle Fee (HGVF) has been agreed upon 

in the EU-Switzerland Transport Agreement. Thus, TOLL+ could be enacted as supplement 

to the HGVF if the maximum amount according to this Agreement would not be exceeded.
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Chapter 3: Level-tableaux of legal (in-)consistencies 

TOLL+ also revolves inconsistencies similar to those of ACE and AETS due to the envisaged 

limitation to Alpine arch B+ as well as the application of the rule of crossing the Main Alpine Line, 

which effects its consistency with core principles of the European Union law, international law as 

well as the national laws. Therefore these concerns are set aside as regards the classification of 

inconsistencies in the following level-tableaux. Otherwise the latter would lose their function of 

visualised comparability since inconsistencies had to be indicated on Level 5 of each tableau. 

1. European Union law 

TOLL+ Level 1 Level 2 Level 3 Level 4 Level 5 

 
Instrument is 

consistent with 
EU law 

Instrument is 
inconsistent with 

soft law (e.g. 
White Papers) 

Instrument is 
inconsistent with 

selective 
regulations of 
secondary law 

Instrument is 
inconsistent with 

fundamental 
regulations of 
secondary law 

Instrument is 
inconsistent with 

primary law 
(TEU and 

TFEU) 

Legal 
consistency with 

EU law 
  x   

The Amended-Eurovignette-Directive already reflects the characteristic features of TOLL+. 

However, it provides certain prerequisites for and limitations on instrument implementation which 

would either require an adjustment of TOLL+ or of the Directive as it stands. 

2. International law 

TOLL+ Level 1 Level 2 Level 3 Level 4 Level 5 

 

Instrument is 
consistent with 

international 
treaties and 
agreements 

Instrument is 
inconsistent with 

on-going 
discussions in 
bodies such as 
UNECE, WTO 

and ITF 

Instrument is 
inconsistent with 

bilateral 
agreements 

between the EU 
and Member 
States of the 

Zurich Process 

Instrument is 
inconsistent with 

bilateral 
agreements 

between the EU 
and third 

 countries

Instrument is 
inconsistent with 

multilateral 
treaties and 
agreements 
(e.g. GATT, 

EEAA, ECMT) 

Legal 
consistency with 
international law 

  x   

Level 3 applies, in particular, if the maximum permissible charging level according to the EU-

Switzerland Transport Agreement is exceeded. 
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3. National laws 

TOLL+ Level 1 Level 2 Level 3 Level 4 Level 5 

 
 

Instrument is 
consistent with 

national law and 
contractual 

arrangements 

Instrument is 
inconsistent with 

contractual 
arrangements 

with legal 
entities 

Instrument is 
inconsistent with 

selective 
regulations of 
statutory law 

Instrument is 
inconsistent with 

fundamental 
regulations of 
statutory law 

Instrument is 
inconsistent with 

constitutional 
law 

Legal 
consistency with 

Austrian law 
  x   

      

 

Instrument is 
consistent with 

all bilateral 
agreements 

Instrument is 
inconsistent with 

bilateral 
agreements with 

other Member 
States 

Instrument is 
inconsistent with 

selective 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of 

more than three 
bilateral 

agreements with 
third countries 

Legal 
consistency with 

bilateral 
agreements of 

Austria 

x     

 

TOLL+ Level 1 Level 2 Level 3 Level 4 Level 5 

 
 

Instrument is 
consistent with 

national law and 
contractual 

arrangements 

Instrument is 
inconsistent with 

contractual 
arrangements 

with legal 
entities 

Instrument is 
inconsistent with 

selective 
regulations of 
statutory law 

Instrument is 
inconsistent with 

fundamental 
regulations of 
statutory law 

Instrument is 
inconsistent with 

constitutional 
law 

Legal 
consistency with 

French law 
   x x 

      

 

Instrument is 
consistent with 

all bilateral 
agreements 

Instrument is 
inconsistent with 

bilateral 
agreements with 

other Member 
States 

Instrument is 
inconsistent with 

selective 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of 

more than three 
bilateral 

agreements with 
third countries 

Legal 
consistency with 

bilateral 
agreements of 

France 
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The level-tableau relating to the legal consistency with French law has been completed on level 5 

based on the assumption that there is not enough scientific elements to justify the application of 

TOLL + in the Alpine region and exclude it in other regions. 

 

TOLL+ Level 1 Level 2 Level 3 Level 4 Level 5 

 
 

Instrument is 
consistent with 

national law and 
contractual 

arrangements 

Instrument is 
inconsistent with 

contractual 
arrangements 

with legal 
entities 

Instrument is 
inconsistent with 

selective 
regulations of 
statutory law 

Instrument is 
inconsistent with 

fundamental 
regulations of 
statutory law 

Instrument is 
inconsistent with 

constitutional 
law 

Legal 
consistency with 

German law 
  x   

      

 

Instrument is 
consistent with 

all bilateral 
agreements 

Instrument is 
inconsistent with 

bilateral 
agreements with 

other Member 
States 

Instrument is 
inconsistent with 

selective 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of 

more than three 
bilateral 

agreements with 
third countries 

Legal 
consistency with 

bilateral 
agreements of 

Germany 
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TOLL+ Level 1 Level 2 Level 3 Level 4 Level 5 

 
 

Instrument is 
consistent with 

national law and 
contractual 

arrangements 

Instrument is 
inconsistent with 

contractual 
arrangements 

with legal 
entities 

Instrument is 
inconsistent with 

selective 
regulations of 
statutory law 

Instrument is 
inconsistent with 

fundamental 
regulations of 
statutory law 

Instrument is 
inconsistent with 

constitutional 
law 

Legal 
consistency with 

Italian law 
 x x   

      

 

Instrument is 
consistent with 

all bilateral 
agreements 

Instrument is 
inconsistent with 

bilateral 
agreements with 

other Member 
States 

Instrument is 
inconsistent with 

selective 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of 

more than three 
bilateral 

agreements with 
third countries 

Legal 
consistency with 

bilateral 
agreements of 

Italy 

    x 

 

TOLL+ Level 1 Level 2 Level 3 Level 4 Level 5 

 
 

Instrument is 
consistent with 

national law and 
contractual 

arrangements 

Instrument is 
inconsistent with 

contractual 
arrangements 

with legal 
entities 

Instrument is 
inconsistent with 

selective 
regulations of 
statutory law 

Instrument is 
inconsistent with 

fundamental 
regulations of 
statutory law 

Instrument is 
inconsistent with 

constitutional 
law 

Legal 
consistency with 
Slovenian law 

  x   

      

 

Instrument is 
consistent with 

all bilateral 
agreements 

Instrument is 
inconsistent with 

bilateral 
agreements with 

other Member 
States 

Instrument is 
inconsistent with 

selective 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of 

more than three 
bilateral 

agreements with 
third countries 

Legal 
consistency with 

bilateral 
agreements of 

Slovenia 
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TOLL+ Level 1 Level 2 Level 3 Level 4 Level 5 

 
 

Instrument is 
consistent with 

national law and 
contractual 

arrangements 

Instrument is 
inconsistent with 

contractual 
arrangements 

with legal 
entities 

Instrument is 
inconsistent with 

selective 
regulations of 
statutory law 

Instrument is 
inconsistent with 

fundamental 
regulations of 
statutory law 

Instrument is 
inconsistent with 

constitutional 
law 

Legal 
consistency with 

Swiss law 
  x   

      

 

Instrument is 
consistent with 

all bilateral 
agreements 

Instrument is 
inconsistent with 

bilateral 
agreements with 

other Member 
States 

Instrument is 
inconsistent with 

selective 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of up 
to three bilateral 
agreements with 
third countries 

Instrument is 
inconsistent with 

fundamental 
regulations of 

more than three 
bilateral 

agreements with 
third countries 

Legal 
consistency with 

bilateral 
agreements of 

Switzerland 

   x  
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Chapter 4: Recommendations 

An implementation of TOLL+ also requires modifications of existing legislation as well as 

adoptions of new legislative acts; where there is no chance to achieve a legislative amendment, 

TOLL+ must be adjusted to the respective legislation to overcome legal inconsistencies. 

Among the particularities of an implementation of TOLL+ under the current EU framework, the 

alignment of the instrument with the provisions of the Amended-Eurovignette-Directive is of 

outstanding relevance. Alternatively, the Participating States could seek a further modification of 

the just recently modified Amended-Eurovignette-Directive. 

A. Alignment of TOLL+ to the Amended-Eurovignette-Directive 

According to our understanding of the ALBATRAS-study221, TOLL+ shall be implemented in 

line with the provisions of the Amended-Eurovignette-Directive. The adjustments necessary 

in this respect can already be deduced from the detailed legal analysis carried out 

above.222 However, the most important adjustments shall be briefly outlined again. 

Foremost, a non-discriminatory mode of distinction of chargeable and non-chargeable trips 

must be achieved refraining from the rule of crossing the Main Alpine Line conflicting with 

Article 7 paragraph 3 of the Amended-Eurovignette-Directive. 

Pursuant to the Amended-Eurovignette-Directive, further justification is necessary as 

regards the territorial scope of application of TOLL+, in particular the limited application on 

arch B+ as well as the application in the Alpine region, but not in other mountainous 

regions of the Participating States. In case the prerequisites as laid down in the Directive 

cannot be met, the scope of application of the instrument needs to be enlarged to achieve 

legal consistency. 

Turning to the calculation of the charges to be levied under TOLL+, it shall be recalled that 

detrimental effects of traffic congestion may only be reflected as a variation within the 

infrastructure cost regime, and the external-cost charge may only cover the costs of traffic-

based air and noise pollution. Even further, such internalisation is (at least for the time 

being) in terms of air pollution limited to the pollutants explicitly covered by the Directive, 

and in terms of noise pollution limited to areas with a population exposed to road traffic-

based noise. To meet these principles, TOLL+ needs to be rendered more precisely 

ensuring that congestion costs are excluded from the external-cost charge, that the 

external-cost charge is set in accordance with the minimum requirements and the methods 

as specified in Annex IIIa and that it respects the maximum costs set out in Annex IIIb. 

Further, the envisaged modulation to reduce congestion may only be related to the 

infrastructure charge and must respect the principles set out in the Directive in this regard. 

                                                  
221 See in particular pp. 52 et seq., 124 of the ALBATRAS Final Report. 
222 See above Part 5 Chapter 2 A. II. 
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Since the mark-up exception223 has been enacted specifically for mountainous regions 

such as the Alps, precise examination of the question whether sections to which TOLL+ 

shall apply qualify for the application of a mark-up exception is mandatory. If so, an 

external-cost charge may not be levied unless a mark-up is applied and the amount of the 

mark-up shall, except for certain emission classes, be deducted from the amount of the 

external-cost charge paid by hauliers on this part of the network. Revenues generated by 

the simultaneous application of the mark-up and the external-cost charge shall be 

earmarked to the construction of specific priority projects of European interest.  

B. Modification of the Amended-Eurovignette-Directive 

Different than in the field of environment, where protective measures adopted on the 

European plane shall not prevent more stringent national measures (Article 193 TFEU), the 

Eurovignette-Directive, which finds it legal basis in Article 91 TFEU, prohibits any national 

measure going beyond its provisions.224 

Hence, a further amendment of the just recently modified Eurovignette-Directive would be 

the only feasible option to achieve legal compliance in case an implementation of TOLL+ is 

envisaged that goes beyond the limits set by the Amended-Eurovignette-Directive in its 

present form or potentially calls for additional conceptual modulations. An adequate 

framework could be the next revision of the Directive which is, pursuant to Article 11, 

already envisaged to be carried out from 2015 onwards. This particularly concerns the 

possibility to internalise congestion costs as external costs, the pollutants relevant for the 

calculation of the costs of air pollution and the external-cost caps set out in the Directive.  

As can be derived from the procedural files, the provisions underwent substantial changes 

during the lengthy legislative process from the initial Commission proposal of 2008 to revise 

Directive 1999/62/EC in its previous version until the final adoption of the current Amended-

Eurovignette-Directive by the EU legislature at the end of September 2011. Such final 

adoption was based on an inter-institutional compromise, inter alia, on upper price ceilings, 

flexibility thresholds and calculation methods as well as on the exact scope of the external-

cost charge element and its interdependence with the infrastructure charge-regime. In 

particular as regards the inclusion of costs caused by congestion as external costs, the 

Commission had proposed such an inclusion for the recently adopted amendment, but it 

could not find a majority within the legislative process. 

C. Modifications of existing legislation and adoption of new legislative acts on the 

national plane 

An implementation of TOLL+ in line with the Eurovignette-Directive, hence after instrument 

adjustment or after a further amendment of the Directive, would surely need modifications 

of existing national legislation due to the fact that legislation on road tolling already exists 

within the Participating States of the Zurich Process; when framing the modifications, the 

                                                  
223 See above Part 2 Chapter 1 E. 
224 For further details on this aspect see Part 3 Chapter 3 A. IV. 
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circumstances and principles of the established tolling systems need to be taken into 

account as shown below. 

Since the Eurovignette-Directive has no direct legal effect in Switzerland, the conditions of 

an implementation of TOLL+ on the Swiss territory would differ from that in the other 

Participating States. 

I. Bilateral amendment of the EU-Switzerland Transport Agreement 

Again, a bilateral amendment of the EU-Switzerland Transport Agreement is also needed 

to implement TOLL+ if the maximum amount for charges on transit traffic should be 

exceeded by the addition of the already levied Heavy Goods Vehicle Fee and the amount 

of charges under TOLL+. 

II. Implementation on the national plane of the Participating States which are EU 

Member States 

In the Participating States which are EU Member States an implementation of TOLL+ 

cannot be isolated from the implementation of the Amended-Eurovignette-Directive 

providing for rules of tolling systems. Moreover, since tolling systems already exist in these 

states based on previous versions of the Directive, an implementation of the Directive in its 

present form is most likely to require modifications of the respective legislation. National 

particularities may occur due to the different tolling arrangements in place (in particular due 

to the different existing concession regimes). Hence, the consequences as well as the 

circumstances of an implementation of TOLL+ on the national plane which have come up 

when carrying out the legal analysis are summarised briefly in the following subsections for 

each EU Member State participating in the Zurich Process. 

1. Austria 

The implementation of the TOLL+-system would need an amendment of the Federal Law 

on Tolls to integrate the internalisation of external costs by adding a surcharge to the 

existing toll. Hence, Section 9 paragraph 5 Federal Law on Road Tolls, which is the legal 

basis for this regulation, has to be amended as tolling rules can only take place within the 

framework of the Eurovignette-Directive in its relevant version. 

Further, the Austrian Regulation for Toll Rates, which provides the toll prices, has to be 

adapted by the Federal Minister of Traffic, Innovation and Technology. 

2. France 

If it is intended to limit TOLL+ to the French Alpine territory, a scientific analysis will have to 

be conducted as under ACE. 
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In order to implement TOLL+ on the French territory, a new law would have to be 

enacted.225 If not, TOLL+ will in our view be considered as inconsistent with the 

abovementioned provisions of the Roads Code as well as with the general principle of 

gratuitousness. 

As for ACE, a technical audit of the existing public service concessions in the Alpine region 

as well as with the public-private-partnership contract relating to the French Eco Tax should 

be conducted to assess whether an amendment to the concessions is necessary for 

technical reasons (for instance to put in place operability mechanisms). Further, contracts 

such as a public procurement or a public partnership contract seem at first sight more 

adapted than a public service concession to externalise all or part of the mission of setting 

up and implementing TOLL+ to a private operator.  

As regards the collection of a mark-up exception on the network comprised in public 

service concessions, from a technical point of view, the public service concessionaires 

would at first sight be the most suitable persons to collect the mark-up exception and pay 

back the revenues to the State to finance the construction of priority projects of European 

interest; nevertheless, from a legal point of view, this additional mission might be 

considered as inconsistent with the principles applicable to public service concessions226. 

Thus, the French State might be in the impossibility to grant this additional mission to the 

public service concessionaires and might, thus, have to launch a specific tender to select 

service providers in charge of collecting the mark-up exception.  

As regards the collection of a mark-up exception on the network of the French Eco Tax, 

such collection would most likely have to be conducted by the contract partner of the 

French State in the public-private-partnership contract relating to the French Eco Tax. Such 

contract might have to be modified in order to take into account the impact of the collection 

of such mark-up exceptions (e. g. in terms of additional costs for the contract partner).  

3. Germany 

Regarding the legislation in the field of road transport and, in particular, the Federal Road 

Toll Act, an implementation of TOLL+ into German national law would require an 

amendment of those provisions within the framework of the Amended-Eurovignette-

Directive since, so far, they do not allow for an internalisation of external costs when 

calculating the toll rates. Additionally, the modulation of the infrastructure charge must be 

provided for. 

                                                  
225  In our view, it would not be required to modify the provisions of the Roads Code applicable to highways and 

“ouvrages d’art”; indeed, these already existing provisions could be combined with the new law enacting any 
of the three Instruments on the basis of the principle “speciala generalibus derogant”, i. e. special laws depart 
from general law. To reinforce this analysis, it may be noted that new laws were enacted to set-up the French 
Eco Tax while the general provisions of the Roads Code were not modified. 

226  Indeed, this additional mission might be considered as substantially changing the object of the public service 
concessions, whose main purpose is to provide a public service to end-users in consideration of a price paid 
by such end-users (a remuneration from the mark-up exception would not be considered as a remuneration 
from the end-users for a public service rendered by the concessionaire). Moreover, subject to an economic 
assessment, such additional mission might be viewed as decreasing substantially the risks borne by the public 
service concessionaire. Such substantial changes are illegal (CAA, 17 April 2007, n° 06PA02278, Sté Kéolis). 
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As regards the application of TOLL+ and, in particular, the charging performance, it must 

be kept in mind that the Toll Collect GmbH has been mandated by a public-law contract to 

operate the present German toll debiting system. Hence, any debiting on the German 

territory due to the implementation of TOLL+ needs to fit well into this system to avoid 

unnecessary frictions or additional administrative costs. 

4. Italy 

An implementation of TOLL+ would require modifications of the concession agreements 

currently in force between public entities and private bodies concessionaries. Any eventual 

implementation should take into account at least the following aspects: (i) the identification 

of the planned infrastructures or infrastructures under construction that are relevant for the 

analysis of the development of traffic volumes; (ii) the identification of the possible 

transportation scenarios that could occur during the time of the economic-financial plan; (iii) 

the identification of the macroeconomic, transportation and sectorial variables considered 

significant for the analysis of the development of traffic volumes; (iv) the yearly timing of the 

development hypothesis of the macroeconomic, transportation and sectorial variables 

underlying the traffic development scenario during the time of the economic-financial plan. 

With reference to the existing toll system (Telepass) of highways in Italy, it is important to 

observe that with decision no. 2170 dated 25 July 1994, the National Competition Authority 

sanctioned Autostrade S.p.A. in relation to its claim that the toll payment could be effected 

exclusively with its “Viacards” (pre-paid cards or cards matched with a bank account) or 

with the “Telepass”-system (electronic system which registers the transit of a certain 

vehicle and charges the toll payment directly on the bank account of the owner of such 

vehicle) and not with credit cards or cash. Operationally, a possible implementation of 

TOLL+ shall have to provide for the possibility to pay with any mean of payment admitted 

by the law (cash, credit card, OBU and Telepass in Italy). 

5. Slovenia 

The implementation of TOLL+ would require certain modifications of statutory law and 

derived legislative acts in line with the Amended-Eurovignette-Directive, in particular with 

the intention to enable effective and full internalisation of external costs of road freight 

transport, mainly in terms of air and noise pollution. 

The required modifications on the statutory level would be mostly of “upgrading” nature, 

most likely within the Act on tolls for vehicles the maximum mass of which exceeds 

3,500 kg (Zakon o cestnini za vozila, katerih največja dovoljena masa presega 3,500 kg, 

ZCestV), Public Roads Act (Zakon o javnih cestah, ZJC), and as a consequence within 

various derived legislation such as regulations, decrees and rules related to those two acts. 

In this regard appropriate modifications or adjustments are needed, in particular: 

 Neutralisation of the “infrastructure cost cap”:  

The new or amended legislation should neutralise the “infrastructure cost cap” 

contained in the existing legislation for certain cases, where appropriate, as it sets a 
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far too narrow frame for fixing the toll levels. That is to say that the existing legislation 

is not flexible enough to allow effective and full internalisation of external costs of 

road freight transport, particularly as regards air and noise pollution according to the 

“polluter pays” principle. However, in this context it should not result neither in double 

charges nor in non-proportional charges. 

 Justification of new exemptions, additional to those defined by the existing legislation: 

According to the existing legislation there is a possibility that – with respect to the 

principle of non-discrimination – the toll is not paid for transport with intervention and 

military vehicles, transport with vehicles with priority (according to the rules on roads 

safety), transport of humanitarian assistance vehicles, transport of road (facility) 

operators, and vehicles accompanying before-mentioned vehicles. Any additional 

exceptions accompanying TOLL+ should be considered extremely closely. In 

principle, such a differentiation between liable and non-liable traffic, if there was any, 

should be made under the condition that all essentially equal situations are treated in 

an equal way, and essentially non-equal situation are treated in the appropriate 

(proportional) non-equal way. 

 Compliance with the EETC or similar “supervision” system: 

In addition, the implementation of TOLL+ would probably require compliance with the 

EETC or a similar “supervision” system; however, such system is not available at the 

moment. 

III. Implementation on the Swiss national plane  

If Switzerland was to enact TOLL+, this would lead to a new basis of calculation for the 

Heavy Goods Vehicle Fee (HGVF). As shown above227 the proceeds from the HGVF are 

limited to cover the infrastructure and the external costs of heavy vehicle traffic not covered 

otherwise. 

The levying of a new charge under TOLL+ would entail either a new legal basis for the 

calculation of the HGVF or a reduction of the HGVF considering the proceeds from charges 

under TOLL+ to comply with the legal requirements if the total amount of HGVF and TOLL+ 

was to exceed the legal maximum. 

D. Circumstances of implementation and application of TOLL+ 

The Amended-Eurovignette-Directive provides specific rules for cases like the one at hand 

where several Member States intend to set up a common tolling system; most naturally, 

these rules, which prescribe a close Commission involvement as well as the openness of 

the system to other Member States, need to be obeyed. 

The Directive further prescribes that arrangements for collecting tolls shall not, financially or 

otherwise, place non-regular users of the road network at an unjustified disadvantage. In 

                                                  
227  Part 2 Chapter 3 F. II. 
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particular, where a Member State collects tolls exclusively by means of a system that 

requires the use of a vehicle on-board unit, it shall ensure that appropriate on-board units 

compliant with the requirements of Directive 2004/52/EC can be obtained by all users 

under reasonable administrative and economic arrangements.  

Further, where economically feasible, Member States shall levy and collect external-cost 

charges by means of an electronic system which complies with the requirements of 

Directive 2004/52/EC, alternatively which is interoperable with the OBUs according to this 

Directive. 
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Annex I: European Union Emission Trading System – Details 

A. International framework 

I. The UNFCCC 

The first international measure implemented to address the problem of reducing global 

warming was the United Nations Framework Convention on Climate Change, an 

international environmental treaty signed in June 1992 by the most developed and 

developing countries (“UNFCCC” or the “Convention”)1. The main purpose of the 

Convention was the setting out of an overall framework for intergovernmental efforts, with 

the non-binding objective of lowering, by the end of 2000, the anthropogenic emissions, on 

a several or joint basis, in such a manner that they would reach the 1990 levels. 

In fact, the UNFCCC merely encourages industrialised countries to stabilise greenhouse 

gases (“GHGs”) emissions, and neither it sets mandatory limits for individual countries, nor 

it contains any enforcement mechanism. Such issues were meant to be addressed in 

protocols to the Convention to be adopted at a later stage. 

However, Article 4 of the UNFCCC sets forth general commitments applicable to all the 

parties thereto, and specific ones applicable to the industrialised countries and economies 

in transition listed in Annex I to the Convention (“Annex I Parties”), and for developed 

countries listed in Annex II thereto (“Annex II Parties”).2 Generally speaking, Annex I 

Parties and Annex II Parties shall, inter alia, (i) gather and disclose to the Conference of the 

Parties information on GHGs emissions by sources, best practices, and national and 

regional policies and measures referred to under item (ii) below;3 (ii) launch and implement 

national and regional policies and take corresponding measures for addressing the GHG 

emissions issue in all the relevant industries, including the transport industry; and (iii) find 

solutions for adapting to expected impacts arising from the policies and measures referred 

to under item (ii) above. 

With respect to the commitment under item (iii) above, it is worth highlighting that, under 

Article 4 of the UNFCCC, governments shall “employ appropriate methods, for example 

impact assessments, with a view to minimising adverse effects on the economy […] of 

projects or measures undertaken by them”. When adopting policies and measures, in 

particular if on a joint basis, the governments shall take into account differences in their 

economic structures, resource bases and cost of compliance, and other individual 
                                                  
1 See the United Nations Framework Convention on Climate Change, adopted in New York in May 1992, open 

for signature at the United Nations Conference on Environment and Development, held in Rio de Janeiro in 
June 1992. The Convention entered into force on 21 March 1994. 

2  Both the European Union and the countries of the Alpine Region, individually considered, are Parties to the 
Convention and are listed in Annexes I and II thereto. The UNFCCC was approved on behalf of the European 
Union by the European Council (see the Council Decision 94/69/EC of 15 December 1993 concerning the 
conclusion of the United Nations Framework Convention on Climate Change). 

3  For this purpose, a system of national GHGs inventories and reports, to be regularly submitted by Annex I 
Parties, was established in accordance to Article 12 of the UNFCCC. According to Article 1 of the UNFCCC, 
“source means any process or activity which releases a greenhouse gas […] into the atmosphere”. 
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circumstances that make some countries more vulnerable to the adverse effects of the 

implementation of such measures, as, for example, countries with mountainous 

ecosystems, landlocked and transit countries4. In fact, “the need to maintain strong and 

sustainable economic growth […] as well as the need for equitable and appropriate 

contributions by each of these Parties” shall be taken into consideration. 

II. The Kyoto Protocol 

The principal protocol addressing the open issues of the UNFCCC is the 1997 Kyoto 

Protocol (“Kyoto Protocol”).5 The Kyoto Protocol is an international agreement setting out 

legally binding commitments.  

All the Member States of the European Union have ratified the Kyoto Protocol on an 

individual basis. However, they decided to pool their efforts in order to fulfil their obligations 

on a collective basis and in a cost-efficient manner, and, thus, with Decision 2002/385/EC 

(“Burden-Sharing Agreement”), the Council ratified the Kyoto Protocol on behalf of the 

European Union.6 Therefore, both the European Union and each of the Member States are 

bound, individually and collectively, to meet the Kyoto Protocol’s commitments. 

Generally speaking, the Kyoto Protocol reaffirms and strengthens the commitments set 

forth under the Convention (e. g. commitments listed under items (i), (ii) and (iii) above) and 

highlights in Article 2 that the policies and measures developed by Annex I Parties shall 

cover the transport sector, in general, and the aviation sector, in particular.7 In fact, the 

Kyoto Protocol explicitly encourages governments to reform, inter alia, the transport sector. 

It is worth highlighting that the Kyoto Protocol restates that Annex I Parties shall adopt cost-

effective programmes and shall aim at minimising the adverse impact of any measure 

implemented as a result thereto on international trade and economy. In doing so, national 

circumstances and potential effects of any such measure shall be considered before its 

implementation. 

In order to achieve the far-reaching objectives provided for by the UNFCCC and the Kyoto 

Protocol itself, a worldwide “cap and trade” system has been established under the Kyoto 

Protocol. 

                                                  
4  A specific reference to the abovementioned examples is made by Article 4 paragraph 8 of the UNFCCC, with 

respect to developing countries, e. g. parties to the Convention not listed in any of the Annexes thereto (“non-
Annex I Parties”). However, under Article 4 paragraph 10, the importance to take into consideration the 
particular situation of the countries vulnerable to adverse effects of the measures is restated in relation to all 
the Parties to the Convention, and some of the conditions listed under paragraph 8 are repeated within a list 
that should not be considered comprehensive or aimed at excluding the other important circumstances 
provided for under paragraph 8. 

5  The Kyoto Protocol to the United Nations Framework Convention on Climate Change, adopted at the third 
session of the Conference of the Parties (COP 3) on 11 December 1997 in Kyoto, Japan, and entered into 
force on 16 February 2005.  

6  See the Council Decision 2002/358/EC of 25 April 2002 concerning the approval, on behalf of the European 
Community, of the Kyoto Protocol to the United Nations Framework Convention on Climate Change and the 
joint fulfilment of commitments thereunder. 

7  Ibid., Articles 2 and 10 of the Kyoto Protocol. 
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As for the caps, the core commitment is provided for by Article 3 paragraph 1 of the Kyoto 

Protocol, which establishes targets on GHGs emissions with respect to the sectors and 

sources listed in Annex A to the Kyoto Protocol (“Annex A”) for 37 industrialised countries 

and the European Union (i. e. the Annex I Parties). It is worth highlighting that Annex A 

covers, inter alia, the transport sector. In particular, Annex I Parties commit themselves to 

reduce their collective emissions of six key GHGs (CO2 being the most important) by an 

average of 5% against 1990 levels over the five-year first commitment period (i. e. from 

2008 to 2012). Moreover, Annex B to the Kyoto Protocol (“Annex B”) provides for specific 

emissions targets for each Annex I Party. As a result, by 2012 the EU and each individual 

Member State (which, therefore, includes the Alpine Region countries) should reduce their 

Annex A GHGs-emissions by 8%, against their 1990 levels. 

The Annex B emissions targets and the Annex I Parties’ GHG emission levels in 1990 

determine their initial assigned amount in the Kyoto Protocol’s first commitment period. 

Such an initially assigned amount is divided in individual units, called assigned amount 

units (“AAUs”), each of which represents an allowance to emit one metric tonne of CO2 

equivalent. 

Article 4 of the Kyoto Protocol allows Annex I Parties to reach an agreement to meet their 

individual target commitments on a collective basis, which is deemed a workable choice, to 

the extent that their total combined aggregate GHGs emissions do not exceed their overall 

assigned amounts. Such a scheme is known as “bubble”. In a bubble scheme, the 

underlying agreement sets out the emission levels allocated to each of the parties, and, in 

the event of a failure of the system as a whole to achieve the aggregate emission reduction 

target, each party shall be solely responsible for the relevant level allocated to it. Any 

bubble scheme, prior to its implementation, should be notified to the Secretariat of the 

Convention. 

Since the European Union and its Member States decided to fulfil their commitments on a 

collective basis, in accordance to a bubble scheme, under the legally binding Burden-

Sharing Agreement, as later amended by Decision 2006/944/EC and Decision 

2010/778/EC, the European Commission has reached an agreement on how its collective 

targets will be redistributed. Under this agreement, differentiated emission targets for the 

European Union and each Member State have been established for the first commitment 

period under the Kyoto Protocol.8 

It is important to underline that, under the Kyoto Protocol, Annex I Parties must fulfil their 

targets primarily through national measures. However, as aforementioned, in order to help 

them to meet their targets in a cost-effective manner, the Kyoto Protocol has developed a 

trading system based upon innovative market-based implementation mechanisms (“Kyoto 

mechanisms”). Thus, Kyoto mechanisms are additional means for Annex I Parties to reach 

their commitments, aimed at keeping the cost of curbing emissions low by allowing them to 

                                                  

8  See the Commission Decision 2010/778/EU of 15 December 2010 amending Decision 2006/944/EC 
determining the respective emission levels allocated to the Community and each of its Member States under 
the Kyoto Protocol pursuant to Council Decision 2002/358/EC. 
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trade emission allowances between themselves and take advantage of cheaper emission 

reductions in other countries. The rationale behind the Kyoto mechanisms is that GHGs 

emissions are global pollutants and, thus, the place where reductions are achieved is of 

less importance, provided that the measures adopted in such place do not, in turn, increase 

pollution in another area. 

Detailed rules and requirements for meeting the abovementioned targets and for the 

implementation of the Kyoto mechanisms were further elaborated in the so-called 

Marrakesh Accords9, a package of decisions and resolutions reached in 2001 and formally 

adopted in 2005, at the first session of the CMP (“CMP 1”)10. 

The Kyoto mechanisms are: 

 the Joint Implementation (“JI”): the JI, as set out in Article 6 of the Kyoto Protocol, is 

a project-based mechanism by which an Annex I Party can invest in an emission 

reduction or an emission removal project in another Annex I Party, in order to earn, in 

a cost-efficient way, emission reduction units (“ERUs”); 

 the Clean Development Mechanism (“CDM”): according to Article 12 of the Kyoto 

Protocol, certified emission reduction credits (“CERs”) may be generated from 

emission reduction projects implemented by Annex I Parties in non-Annex I Parties; 

 the so-called International Emission Trading scheme (“IET”), provided for by 

Article 17 of the Kyoto Protocol: under this mechanism, Annex I Parties having spare 

AAUs (i. e. emissions permitted but not used) may sell their excess capacity to other 

Kyoto Parties that are over their own targets. Therefore, this market-based regulatory 

instrument consists in the creation of a market for emissions units, within which 

carbon is traded like any other commodity.11 

Other units that may be traded under the IET, each one equal to one metric tonne of CO2 

equivalent, are the ERUs, the CERs and the removal units (“RMUs”).12 

Further methods, rules and guidelines relating to other aspects of the IET established 

under the Kyoto Protocol are provided for under the Annex to the Decision 11 adopted at 

CMP 1: 

 transfers and acquisitions of Kyoto units are tracked and recorded through a registry 

system. In particular, two types of registries have been implemented: (i) a national 

registry (“KP registry”) for each Annex I Party, containing accounts within which 

                                                  
9  See the Report of the Conference of the Parties on its seventh session, held at Marrakesh from 29 October to 

10 November 2001 FCCC/CP/2001/13 dated 21 January 2002.  
10  See the Report of the Conference of the Parties serving as the meeting of the Parties to the Kyoto Protocol on 

its first session, held in Montreal from 28 November to 10 December 2005, FCCC/KP/CMP/2005/8 dated 30 
March 2006. 

11  See Article 3 paragraphs 10 to 13 of the Kyoto Protocol. 
12  The RMUs are assigned to the Kyoto Parties on the basis of land use, land-use change and forestry 

(“LULUCF”) activities, according to Article 3 paragraphs 3 and 4. 
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Kyoto units are held in the name of the relevant government or the legal entities 

authorised by it to hold and trade units, and delivering units from accounts of sellers 

to those of buyers; (ii) a general CDM registry for issuing CDM credits and 

distributing them to national registries. Each registry shall be connected to the so-

called International transaction log (“ITL”), administered by the UNFCCC secretariat, 

which is in charge of verifying the consistency of each proposed transaction with the 

rules agreed under the Kyoto Protocol and, consequently, of approving or rejecting it; 

 the functioning of the Kyoto scheme as a whole is monitored by a reporting system 

and enforced by the non-compliance procedure and the penalties set out in the 

Marrakesh Accords.13 

At this stage of the analysis, it is important to underline that, even though Annex I Parties 

are entitled to establish, under their own authority and responsibility, domestic or regional 

(e. g. with a group of Annex I Parties) schemes for entity-level emissions trading, the IET 

still forms an umbrella under which such schemes have to operate. In fact, on the one 

hand, governments are in charge to set emission obligations to be reached by the 

operators participating to such entity-level trading systems. However, the domestic and 

regional systems use Kyoto units and, thus, need to be reflected in the Kyoto Protocol 

accounting and shall undertake their emission credits transactions through this registry 

system under the Kyoto Protocol. The ITL will conduct “Kyoto checks” on transactions 

proposed by both EU and non-EU registries. 

For example, under the European Union emissions trading system (“EU ETS”), EU 

allowances are Kyoto units which have been elected for trading under the scheme. 

Therefore, EU transactions are tracked and registered automatically as transactions under 

the Kyoto Protocol. 

B. EU Emission Trading System 

I. Overview on the EU ETS 

The EU ETS was launched in 2005 before the Kyoto Protocol system entered into force.14 

Therefore, for the first three years of implementation, the EU trading system did not operate 

under the Kyoto Protocol umbrella. The situation has changed as of January 2008, when 

the first commitment period under the Kyoto Protocol commenced. 

The EU ETS was introduced for the purpose of assisting Member States in meeting 

collectively their international obligations in a cost-effective and economically efficient 

manner. In accordance to these objectives and consistently with the trading scheme 

                                                  
13  See Decision No 280/2004/EC of the European Parliament and of the Council of 11 February 2004, 

concerning a mechanism for monitoring Community greenhouse gas emissions and for implementing the 
Kyoto Protocol, and Commission Decision 2005/166/EC of 10 February 2005, laying down rules implementing 
Decision No 280/2004/EC of the European Parliament and of the Council concerning a mechanism for 
monitoring Community greenhouse gas emissions and for implementing the Kyoto Protocol. 

14  The scope of the EU ETS covers the 27 Member States and, since the beginning of 2008, Iceland, 
Liechtenstein and Norway. 
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provided for under the Kyoto Protocol, the EU ETS was established as a company-level 

market-based cap and trade system, determining the reduction of CO2 and other GHGs 

emissions through the identification of individual proper targets within each Member 

State.15 

The European Union set forth detailed rules on the EU ETS under Directive 2003/87/EC, as 

later amended.16 Originally, Directive 2003/87/EC established two different trading periods 

or phases: the first period, from 2005 to 2007, was considered as a pilot phase of “learning 

by doing” in preparation for the crucial second one that is currently underway and will 

expire by the end of 2012. The second trading period coincides with the first commitment 

period under the Kyoto Protocol. Afterwards, the system was extended for a subsequent 

period, running from 2013 to 2020 (i. e. the third trading period). 

During the first two trading periods, the Directive 2003/87/EC has been amended several 

times. In particular by: 

 Directive 2004/101/EC (“Linking Directive”), in order to allow the operators covered 

by the EU ETS to invest in the projects set out by the Kyoto rules on project-based 

mechanisms, and, thus, to use a certain amount of Kyoto mechanisms certificates to 

cover their emissions;17 

 Directive 2008/101/EC (“Aviation Directive”), in order to include aviation activities 

under the scope of the EU ETS as of 2012;18 

 Regulation (EC) 219/2009, amending certain ancillary matters in the Directive 

2003/87/EC;19 

 Directive 2009/29/EC (“New Directive”), included in the long-awaited climate-energy 

legislative package, which sets out the legal framework of the EU ETS to be applied 

from 2013 onwards.20 

                                                  
15  Our analysis will focus on the CO2-emissions, as, according to the ALBATRAS-study, those are the only ones 

that might be covered under AETS. 
16  See Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003, establishing a 

scheme for greenhouse gas emission allowance trading within the Community and amending council Directive 
96/61/EC. 

17  See Directive 2004/101/EC of the European Parliament and of the Council of 27 October 2004, amending 
Directive 2003/87/EC establishing a scheme for greenhouse gas emission allowance trading within the 
Community, in respect of the Kyoto Protocol's project mechanisms.  

18  See Directive 2008/101/EC of the European Parliament and of the Council of 19 November 2008 amending 
Directive 2003/87/EC so as to include aviation activities in the scheme for greenhouse gas emission 
allowance trading within the Community. 

19  See Regulation (EU) No 219/2009 of the European Parliament and of the Council of 11 March 2009, adapting 
a number of instruments subject to the procedure referred to in Article 251 of the Treaty to Council Decision 
1999/468/EC with regard to regulatory procedure with scrutiny. 

20  See Directive 2009/29/EC of the European Parliament and of the Council of 23 April 2009, amending Directive 
2003/87/EC so as to improve and extend the greenhouse gas emission allowance trading scheme of the 
Community. 
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II. Plan of analysis 

Assuming that the system that might be established in the Alpine area would enter into 

force, if ever, after January 2013, for the purpose of our analysis, the only system to be 

considered as the feasible comparative framework for AETS should be the one under the 

New Directive. 

However, our analysis will start with an overview of the rules applicable in the first two 

trading periods, in order to evaluate the reasons and principles underlying the choice not to 

adopt from the outset a system as framed under the New Directive, opting for an approach 

that seems more lenient with market operators. Our purpose is to assess whether similar 

considerations should be made also in relation to AETS. 

To ensure that our examination is more clear to the reader, with regard to the system to be 

implemented in relation to covered sectors until the end of 2012, our legislative framework 

of analysis will be the version of the Directive 2003/87/EC, as last amended by Regulation 

(EC) 219/2009 (“2003 Directive”). We will then examine the system framed under the New 

Directive highlighting the transitional measures adopted to help and support the operators.  

The peculiar scheme designed for the aviation sector will be scrutinised separately at the 

end of the overall assessment of the EU ETS, as aviation is the only transport activity 

covered by the EU system and, thus, the related provisions are the more suitable model for 

AETS as framed under the ALBATRAS study. 

III. The EU ETS under the 2003 Directive: the legislative framework applicable until the 

end of 2012 

The EU ETS, as framed under the 2003 Directive for the first two trading periods, covers 

heavy energy-consuming installations in power and heat generation industry and in 

selected energy-intensive industrial sectors. As aforementioned, from January 2012 on it 

will include also emissions from civil flights to, from and within European aerodromes. The 

road-transport sector, instead, has not been included in the scope of the EU ETS because 

for such sector there are alternative options deemed capable of generating the same 

environmental benefit at a lower cost. 

At the core of the EU ETS is the common trading “currency” of emissions allowances: one 

allowance gives the right to emit one tonne of CO2. Thus, according to Article 4 of the 2003 

Directive, operators are prohibited to undertake any of the covered activities resulting in 

GHGs emissions unless they hold the necessary number of allowances.  

For each trading period, Member States had to draw up a National Allocation Plan (“NAP”) 

and to submit it to the Commission for approval. The 2003 Directive does not set forth any 

upper limit to the total quantity of allowances to be allocated by Member States in each 

trading period (so-called “caps”), nor does it establish precise rules for setting out the 

number of allowances to be allocated to each covered installation every year (so-called 

“allocation methodology”). Thus, Member States were left completely free to determine, 
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under their NAPs, their own different national caps and to choose their allocation 

methodology. 

In doing so, they had to comply only with the rules established under Articles 9, 10 and 11 

of the 2003 Directive as well as the eleven criteria set out in Annex III to the 2003 

Directive.21 

However, the common standard of compliance and guiding principles established 

thereunder are too vague and thus they leave considerable leeway to Member States. On 

the one hand, owing to this approach, Member States were able to ensure that, in its 

practical application, the system reflected national characteristics and priorities. On the 

other hand, this approach caused a wide variety of allocation rules and differing domestic 

standards, and, in turn, considerable distortions of competition between sectors and 

installations in different Member States. With that regard, it is also worth highlighting that 

the importance of setting a proper national cap (or, even better, EU-wide cap) has not to be 

underestimated, for it being such a cap that creates the scarcity needed for trading. 

The most important rule for the Member States to comply with when developing their NAPs 

is that the NAP has to reflect the Member State’s Kyoto target and that the number of 

allowances allocated to each covered installation has not to be higher than the installation 

is likely to need. 

The 2003 Directive also provides for some transitional exceptions, which can be adopted 

by the Member States during the first trading period in order to help and support the 

operators. In particular, Member States may apply for a Commission’s approval in order to: 

(i) temporarily exclude from the EU ETS installations already limiting their emissions 

according to other national policies; and (ii) allocate, in case of “force majeure”, additional 

allowances to certain installations. 

As for the allocation methodology, the 2003 Directive introduced a hybrid approach, 

combining free-allocation methods with auctioning. The main provision in that respect is 

provided for under Article 10, stating that Member States shall distribute among polluters, 

which have applied for emission permits according to Article 5 of the 2003 Directive and 

satisfy the relevant conditions, at least 95% and 90% of allowances free of charge, 

respectively, in the first and the second trading periods. This left to Member States the 

choice to auction off only a limited amount of allowances. The underlying reason for this 

decision is that, according to EU authorities, at least in the first years of implementation of a 

trading system, free allocation is necessary to help operators in adapting to the new 

system, by reducing the compliance costs to a minimum level. In fact, it was considered 

important to take into account the stranded costs that incumbent companies were going to 

incur during the first phase, as a result of the previously unforeseeable requirement to 

                                                  
21  The European Commission has issued specific guidance for assisting Member States in the application of the 

criteria listed in Annex III to the 2003 Directive. See, for the first trading period, the Commission 
Communication of 7 January 2004, COM(2003) 830 final, and for the second trading period, the Commission 
Communication of 22 December 2005, COM(2005) 703 final. 
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reduce emissions. Therefore, free allocation was adopted as the primary allocation 

methodology in order to make the new scheme more acceptable to existing installations. 

In fact, as declared by the European authorities under Recitals 5 and 7 of the 2003 

Directive, to be cost-effective and economically-efficient, a trading system should be 

developed in such a way that it generates the “least possible diminution of economic 

development and employment” as possible, and that it preserves “the integrity of the 

internal market” and “avoid[s] distortions of competitions” within and outside Europe. 

Two methods are developed by the EU to be used for issuing allowances free of charge: (i) 

a “grandfathering” allocation methodology, under which allowances are allocated on the 

basis of ex-ante frozen caps for each installation, calculated by determining a common 

base year in which to assess historical data, e. g. proportionate to past emissions; and (ii) a 

“benchmarking” mechanism, which entails setting performance standards on the basis of 

industries emissions averages, against which the installations’ performances are 

measured. 

The choice between the foregoing two methods was left to the governments, most of which 

opted for a grandfathering allocation methodology. 

Our focus on this aspect of the system is due to the paramount importance of the chosen 

allocation methodology for the environmental efficiency of a trading system, as this choice 

drives industries’ behaviours in the decision-making on investments in low carbon 

technologies. 

However, at this stage in the analysis, it is important to point out that the “inadequacy” of 

the system established under the 2003 Directive in giving the industrial sector the right 

incentive to pollute less – which is the main reason for the European Union opting for a 

gradual phase-in of auctioning from 2013 onwards – is not due to the choice of a free 

allocation methodology. In fact, the argument that such a choice is still considered the only 

feasible option in the short term, is proved by the fact that free of charge allowances will be 

largely distributed, according to a benchmarking methodology, even in the third trading 

period. On the other hand, it is the grandfathering method that has been deemed as the 

true reason for the “inadequacy” of the system established under the 2003 Directive. In 

fact, grandfathering is inconsistent with one of the guiding principles of Community law, the 

“polluter pays”-principle, as, by using individual companies’ emissions levels in a reference 

year to set their future allowances, major polluters receive more allowances. 

Therefore, while a grandfathering methodology penalises operators that took early actions 

to modernise their systems and practices in an environmental efficient way, a 

benchmarking approach, if designed properly, may reward more efficient ones. 
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IV. Common rules applicable to systems under the 2003 Directive, the New Directive and 

the Aviation Directive 

For the sake of clarity, all the matters in this paragraph referred to as matters pertaining to 

the 2003 Directive, shall be deemed as matters applicable with respect to systems under 

the New Directive and the Aviation Directive. 

1. Rules on the issuance, surrender and cancellation of allowances 

According to Articles 12 and 13 of the 2003 Directive, the allowances issued for a given 

trading period shall be valid only to cover emissions during that period. During the trading 

period under consideration, at the beginning of each calendar year, each covered 

installation and aircraft operator shall surrender a number of allowances equal to the total 

emissions its activities have brought about in the preceding calendar year. These tradable 

units are then cancelled. At the end of a trading period, Member States shall cancel each 

operator’s remaining allowances that have not been surrendered according to the foregoing 

mechanism. Such cancelled allowances shall then be replaced by issuing a corresponding 

number of tradable units, valid for the new trading phase. 

2. Rules on monitoring and reporting 

Under the EU ETS, a broad array of measures has been established to ensure compliance 

with the foregoing rules. 

First of all, rules are established for estimating, monitoring and reporting the amount of 

emissions of each covered installation and aircraft operator in the current year, which 

constitutes the basis for calculating the number of allowances to be surrendered for the 

relevant year. 

In particular, according to Articles 14 and 15 of the 2003 Directive, it is the responsibility of 

the operators to monitor and report their GHGs emissions at the end of each calendar year. 

The reports prepared by operators are then checked by an independent verifier of the 

relevant Member State on the basis of the criteria set out in Annex IV to the 2003 Directive 

and, for the first two trading periods, in the monitoring and reporting guidelines issued by 

the Commission (“MRG”).22 It is worth highlighting that the guidelines establish lighter 

monitoring requirements for small installations and small emitters, thus bringing the system 

more in line with the principle that, in general, the measures adopted have to be cost-

effective and avoid excessive burdens on the operators. 

Operators whose emission reports for the previous year are not deemed to be satisfactory 

by the verifier are not allowed to sell allowances until revised versions of their reports are 

                                                  
22  See the Commission Decision 2007/589/EC of 18 July 2007 establishing guidelines for the monitoring and 

reporting of greenhouse gas emissions pursuant to Directive 2003/87/EC of the European Parliament and of 
the Council, as amended by: (i) Commission Decision 2009/73/EC of 17 December 2008; (ii) Commission 
Decision 2009/339/EC of 16 April 2009 amending Decision 2007/589/EC as regards the inclusion of 
monitoring and reporting guidelines for emissions and tonne-kilometre data from aviation activities; and (iii) 
Commission decision 2010/345/EU of 8 June 2010. 
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approved by a verifier. Moreover, according to Article 16 of the 2003 Directive, operators 

not surrendering allowances enough to cover their emissions in the previous year (i) have 

to obtain additional allowances to make up the shortfall in the following year; (ii) are 

discredited by having their name published; and (iii) must pay a fine for each excess tonne 

of CO2. In addition, as per aircraft operators, where the abovementioned measures failed to 

ensure compliance, an operating ban can be imposed by the Commission. 

Finally, it is important to underline that, due to the fact that under the first two trading 

periods there were considerable divergences in Member States’ monitoring, reporting and 

verification practices, according to Articles 14 and 15, as amended by the New Directive, 

the MRG will be replaced by harmonised regulations applicable from 2013 onwards. 

3. Rules on the trading of allowances 

As regards the functioning of the market for emissions allowances, the 2003 Directive does 

not lay down where this market should take place, nor it establishes how the trading should 

work in practice. 

The trade in the carbon market is carried out not only by operators covered by the scheme. 

In fact, any person (e. g. individuals, institutions, non-governmental organisations) is 

allowed to trade in such market. Covered installations, aircraft operators and other 

participants in the market, trade directly with each other or buy and sell through one of the 

several organised exchanges in Europe, or via any of the intermediaries created to take 

advantage of this new market. 

Generally speaking, on the one hand, the installations and operators with low abatement 

costs, able to keep their emissions below the level of allowances allocated to them free of 

charge, can sell their resulting surplus of permits at a price determined by supply and 

demand at that time. In this way, such installations and operators can profit from the sale of 

their excess allowances to companies facing difficulties in remaining within their allowance 

limit or for which emission reduction measures are too expensive in comparison with the 

market price of the allowances (e. g. companies with high abatement costs). On the other 

hand, the last mentioned companies have several alternative options to meet their targets: 

they can (i) take environmental-efficient measures to reduce their emissions; (ii) buy extra 

allowances and/or CERs and ERUs on the market; or (iii) use a combination of the two 

foregoing options. This flexibility ensures that emissions are reduced in the most cost-

effective way.  

Lastly, it is important to underline that, according to Recital 10 of the 2003 Directive, as of 

the second trading period for any transfer of allowances occurring between operators of 

different Member States a corresponding adjustment of the assigned amount of Kyoto units 

shall take place. 
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4. The registry system 

The overall functioning of the EU ETS has been assured by the establishment of a 

standardised and secured system of registries based on UN data exchange standards. This 

registry system should ensure a rigorous accounting of all allowances issued under the EU 

ETS and should monitor and track their holding, transfer and cancellation. Generally 

speaking, the EU registries system is linked to the international registries system used 

under the Kyoto Protocol. Moreover, provisions on the identification, tracking and use of 

CERs and ERUs in the EU system are also included. 

A registry system of the EU ETS was set up by the Commission Regulation (EC) No 

2216/2004, as later amended, to be operational until 1 January 2012 (“first registry 

system”).23 Under the first registry system, each Member State has a national ETS registry 

that links to registry established by other Member States. Therefore, in order to participate 

to the EU ETS, each affected facility or physical person has to open an account in one of 

the electronic registries set up and administered by Member States, in which it can hold its 

own allowances.  

The first registry system is overseen by a central administrator at EU level, the so-called 

Community Independent Transaction Log (“CITL”). The national registries are connected to 

the CITL through a central hub operated by the ITL (i. e. the International Transaction Log). 

More precisely, the CITL records and checks each transaction taking place between 

accounts on national registries, in order to detect potential irregularities. Whenever 

irregularities are discovered, the completion of the relevant transaction is prevented until 

they are remedied. 

While material rules have substantially not changed, the operational rules of the first 

registry system have been partly revised by the New Directive and by the Commission 

Regulations (EU) No 920/2010 (“New Registry System”), which repeals the Commission 

Regulation (EC) No 2216/2004 as of 1 January 2012.24 In fact, the New Directive provides 

for the centralisation of the ETS operations into a single European Union registry (“EUR”). 

The EUR will be operated by the European Commission and will replace all current national 

registries. All transactions taking place on the EUR will be subject to the approval of the 

European Union Transaction Log (“EUTL”), the successor of the CITL. 

The EUTL shall also function as KP registry for the European Union as a separate party to 

the Kyoto Protocol, while the technical implementation by the Member States of Kyoto 

Protocol registry functions is left with separate KP registries operated directly by them. 

                                                  
23  See Commission Regulation (EC) No 2216/2004 of 21 December 2004 for a standardised and secured 

system of registries pursuant to Directive 2003/87/EC of the European Parliament and of the Council and 
Decision No 280/2004/EC of the European Parliament and of the Council, as amended by Commission 
Regulation (EC) No 916/2007 of 31 July 2007, and by Commission Regulation (EC) No 994/2008 of 8 October 
2008. 

24  See Commission Regulation (EU) No 920/2010 of 7 October 2010 for a standardised and secured system of 
registries pursuant to Directive 2003/87/EC of the European Parliament and of the Council and Decision No 
280/2004/EC of the European Parliament and of the Council, repealing the Commission Regulation (EC) No 
2216/2004 and Commission Regulation (EC) No 994/2008 with effect from 1 January 2012. 
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V. The Climate and Energy Package 

The New Directive is one of the four legislative texts that constitute the core of the so-called 

Climate and Energy Package, proposed by the European Commission in January 2008 and 

formally adopted in June 2009 in order to enable the EU to achieve its international 

emission reduction targets for 2020 and beyond. 

1. Overview on the Climate and Energy Package 

In that respect, it is worth mentioning the principles and objectives underlying the 

Commission choices under the Package, which should be considered by any Member 

State when setting out and implementing their national climate change policies. In the 

Impact Assessment accompanying the Proposal for the Climate and Energy Package, the 

Commission stated that climate change goals should be achieved “in a politically 

acceptable as well as economically efficient way”, in order “to make adaptations to change 

significantly less challenging” for the operators.25 

The key features that the instruments adopted must have in order to assure a fair 

implementation of climate change policies are, inter alia, (i) cost-effectiveness; (ii) fairness, 

which is to say such instrument shall take into account Member States` different 

circumstances; (iii) flexibility, in order for the operators to choose, among different options, 

the least expensive; (iv) competitiveness and innovation, which is to say that, until an 

international agreement is reached, the competitive position of EU industry shall be 

protected from the risk of carbon leakage (i. e. the transfer of emissions via the relocation 

of activities and jobs outside the geographic area covered by a climate policy instrument); 

(v) consistency with the EU rules on fair competition: with that respect the Commission 

stated that, if possible, it is appropriate to provide for regulatory frameworks at the 

European level, in order to not raise costs and distort economic decisions; nevertheless, 

(vi) the Commission acknowledges that it is for the Members States to define, under the EU 

regulatory framework, some of the measures to be adopted in the transport sector, such as 

“taxation schemes, traffic management, modal shift, public transport, urban and transport 

planning” (principle of subsidiarity). 

2. The EU ETS under the New Directive: the legislative framework applicable from 2013 

onwards 

The New Directive provides for a substantial revision of the EU ETS operative 

mechanisms, aimed at achieving the EU’s environmental target of reducing by 2020 GHGs 

emissions at a level at least 20% lower than the 1990 level. The new measures will take 

effect from the beginning of the third trading period on 1 January 2013. 

As aforementioned, the provisions of the 2003 Directive examined under section 2 d) above 

(“Common rules”) shall apply also with regard to the third trading period.  

                                                  
25  See the European Commission Impact Assessment. Document accompanying the Package of Implementation 

measures for the EU's objectives on climate change and renewable energy for 2020 of 23 January 2008, 
SEC(2008) 85/3. 
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The major change under the New Directive is a shift from a decentralised system, based on 

different approaches adopted by the Member States in their NAPs, to a system fully-

harmonised at the EU-level. The reason underlying this choice is that the review of the 

functioning of the EU ETS, undertaken in 2007, has corroborated the widespread idea that 

a harmonised system “is imperative in order to better exploit the benefits of emission 

trading”, “to avoid distortions in the internal market” and to minimise the cost of meeting the 

targets.26 In fact, the New Directive restates the principle, already acknowledged by the 

2003 Directive, that the objectives of the EU ETS “cannot be sufficiently achieved by the 

Member States acting individually”.27 

The main changes provided for by the New Directive to the EU ETS system are: 

 A modest broadening of the scope of the EU ETS. 

 In addition to the inclusion into the system of the aviation sector as of 2012, the New 

Directive provides for additional industries and greenhouse gases as well as 

installations undertaking the capture, transport and geological storage of CO2-

emissions to be covered by the EU ETS.  

 The opportunity to exclude small installations from the scope of the EU ETS. 

 According to Article 27 of the New Directive, it is possible for Member States to 

exclude small installations from the scope of the EU ETS, provided that, inter alia, the 

following conditions are complied with: (i) the emission levels of such installations do 

not exceed a threshold of 25,000 tonnes of CO2-equivalent per year; (ii) fiscal or 

other national measures able to achieve an equivalent contribution to their emission 

reductions are in place. 

 According to Recital 11 of the New Directive, the reason underlying such exclusion is 

the outstanding principle that climate change policy should not be excessively 

burdensome for small operators. 

 Harmonised rules on the use of carbon credits from CDM and JI projects in third 

countries. 

 Generally speaking, as it is estimated that the anchoring of project credits to the 

emissions trading system is able to lower the annual compliance costs for operators 

covered by the scheme, the possibility to use the Kyoto mechanisms should be 

envisaged under any trading scheme. 

 However, from 2013 on, rules of the use of Kyoto credits will depend on the 

conclusion of a satisfactory international climate agreement for the post-2012 period. 

Until then European covered installations and aircraft operators will be allowed to 

                                                  
26  See Recitals 8 and 17 of the New Directive. 
27  See Recital 30 of the 2003 Directive and Recital 51 of the New Directive.  
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carry over to the third phase and convert any CERs and ERUs not used in second 

phase, plus a limited additional quantity.  

 The introduction of a single cap. 

 The New Directive replaces the current system of national caps on emission 

allowances by a single EU-wide cap, thus eliminating all the previously examined 

problems with respect to the broad discretion left to Member States under the 2003 

Directive.28 

 In order to deliver the expected outcomes in terms of emission reductions, the EU-

wide cap needs to be set at a level that is both cost-effective and consistent with 

achieving the emission reduction targets. The Commission has already determined 

the cap for the year 2013.29 However, Article 9a of the New Directive provides for its 

adjustment whenever the scope of the EU ETS is extended to cover new sectors or 

installations. From 2013 onwards, the cap will be reduced each year by a linear 

factor of 1.74% compared to the average annual total quantity of allowances issued 

by the Member States in the second trading period. This, in turn, means that by 2020 

the available total quantity of EU allowances will be 21% below the 2005 level.  

 Fully harmonised rules for allocating emission allowances. 

 For the purpose of our analysis, the most important amendment to the system 

established under the 2003 Directive is the full-harmonisation of the allocation rules. 

In particular, under the New Directive, the European Institutions have opted in favour 

of auctioning as the main allocation method, in place of the current system of cost-

free allocation. 

 Auctioning, in fact, is generally considered to comply better with the “polluter pays”-

principle, to be the most transparent and simple mean to allocate allowances, and to 

create a stronger incentive for businesses to take early action to reduce emissions. 

These considerations, however, do not invalidate the reasons analysed above for the 

EU opting in favour of a free of charge methodology in the first two trading periods. 

 More precisely, as of 2013, auctioning will be the sole allocation method for the 

power generators sector and for the carbon and storage (“CCS”). With regard to the 

electricity sector, according to Recital 19 of the New Directive, the reason underlying 

the choice of full-auctioning is that the first two phases’ experience has shown that 

power generators are able to passing on the increased cost of CO2 to their 
                                                  
28  The importance of establishing a global cap at the Community level was already stressed in Section 7.1.2 of 

the Commission Green Paper on greenhouse gas emissions trading under which the Commission pointed out 
that “possible distortive allocations to individual sectors or companies would be significantly limited” (see the 
Green Paper on greenhouse gas emissions trading within the European Union of 8 March 2000, COM(2000) 
87 final). 

29  See Commission Decision 2010/384/EU of 9 July 2010 on the Community-wide quantity of allowances to be 
issued under the EU Emission Trading Scheme for 2013, and Commission Decision 2010/634/EU of 22 
October 2010 adjusting the Union-wide quantity of allowances to be issued under the Union Scheme for 2013 
and repealing Decision 2010/384/EU. 
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consumers via a mark-up on energy prices, even though they had been granted such 

allowances free of charge (the so-called “windfall profits” phenomenon). 

 This cannot be said with respect to the other covered sectors. For this reason, with 

regard thereto, the New Directive provides for a progressive phase of auctioning, 

starting with a 20% share of allowances auctioned in 2013 and rising to 70% in 2020, 

with a view to reach full auctioning only in 2027. Thus, the great portion of 

allowances will still be allocated free of charge in the next trading period. 

 The reason underlying this choice is that European Institutions have acknowledged 

that, at the moment, there are still too many problems that need to be solved before 

auctioning is a cost-efficient and environmentally-effective instrument. 

 First of all, the competitiveness of the covered sectors will be excessively affected by 

the cost of the allowances, until a sufficient degree of environmental efficiency is not 

reached by further adapting plants, equipment and production systems. Another 

serious difficulty faced by the sectors under such allocation method is the 

abovementioned carbon leakage phenomenon, especially as long as a trading 

system is not applied on a global scale, through a new worldwide far-reaching 

international agreement. According to Recital 24 of the New Directive this 

phenomenon could not only “put certain […] sectors […] at an economic 

disadvantage”, but also “undermine the environmental integrity and benefits of 

actions by the Community”. Therefore, allocating free allowances to those 

installations at risk is the only manner to limit their costs in relation to competitors 

outside the EU. 

 Moreover, as sources face different marginal abatement costs, an auctioning system 

differently affects the position of some industries as compared to others. This is true, 

especially with regard to small and medium-sized enterprises (“SMEs”), for they have 

significantly inferior technical and financial resources to participate in auctions, as 

compared to large firms.  

 For all the foregoing considerations, auctioning is still not considered the best of the 

options in terms of cost-efficiency and political acceptability in the short period. 

 Apart from the limitation for most of the covered sectors of the amount of allowances 

to be acquired at auctions, in order to further address all the abovementioned 

outstanding issues, other options to derogate from the auctioning rule are provided 

for under the New Directive: 

- Article 10c of the New Directive provides for an option, available under certain 

conditions to ten Member States, of allocating a limited number of free 

allowances to existing power plants until 2020; 

- Article 10a sets out the criteria to carry out the quantitative and the qualitative 

assessments in order to establish the list of sectors and sub-sectors deemed to 
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be exposed to a significant risk of carbon leakage are provided for.30 In that 

respect, the solution adopted is twofold: (a) subject to some conditions, the 

listed sectors will receive allowances for free based on ambitious benchmarks, 

with the result that they will be allocated with relatively more free allowances 

than the other sectors; (b) Member States are allowed to adopt financial 

measures in favour of those sectors in order to compensate them for the risk 

they are exposed to.  

The New Directive, under Articles 10 and 10a, and the Commission decisions and 

regulations adopted thereunder provide for rigorous harmonised rules for the 

auctioning of allowances and for the transnational free allocation. 

In particular, 88% of the allowances to be auctioned will be distributed among 

Member States on the basis of their covered sector emissions in 2005. Auctions shall 

be carried out in a harmonised, open, transparent, and non-discriminatory manner 

and the auctioning process shall be designed in such a way as to ensure a cost-

efficient, full and equitable access for SMEs, small emitters and new entrants.  

Under the Commission Regulation (EU) No 1031/2010 (“Auctioning Regulation”), 

rules on the proper design and execution of auctions have been adopted in order to 

address the foregoing objectives.31 As the Commission recognises that a common 

platform better ensures the respect of those objectives, the Auctioning Regulation 

provides for the establishment of a common EU platform to auction emission 

allowances on behalf of the Member States. Nevertheless, the Auctioning Regulation 

sets out also rules on the functioning of potential national platforms and their 

coordination with the common EU platform, in the case some Member States decide 

to appoint their own platform. In that event, auctions will be still open to buyers from 

anywhere in the EU. 

As for the transnational free allowances to be distributed to the industrial sector in 

general and to the sources considered to be exposed at risk of carbon leakage in 

particular, according to Article 10a of the New Directive, they shall be allocated on 

the basis of uniform performance-based ex-ante benchmarks.  

The New Directive, in fact, recognises that a benchmarking allocation methodology is 

the only one able to “ensure that allocation takes place in a manner that provides 

incentives for reductions in greenhouse gas emissions and energy efficient 

techniques”, as long as the standards are defined properly.32 Indeed, on the one 

                                                  
30  See Commission Decision 2010/2/EU of 24 December 2009 determining, pursuant to Directive 2003/87/EC of 

the European Parliament and of the Council, a list of sectors and subsectors which are deemed to be exposed 
to a significant risk of carbon leakage, that, in the short term, is going to be amended by a further Commission 
Decision. 

31  See the Commission Regulation (EU) No 1031/2010 of 12 November 2010 on the timing, administration and 
other aspects of auctioning of greenhouse gas emission allowances pursuant to Directive 2003/87/EC of the 
European Parliament and of the Council establishing a scheme for greenhouse gas emission allowances 
trading within the Community. 

32  Ibid. 
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side, installations that meet the benchmarks, and thus are environmentally efficient, 

shall receive all allowances they need. Sources that do not meet the benchmark, vice 

versa, will have a shortage of allowances and shall either reduce their emissions or 

purchase additional allowances at auction.33 Hence, as opposed to the 

grandfathering scheme, the benchmarking system does not have the perverse effect 

of providing more free allocation to the highest emitting installations. 

Turning to the technical aspects of the benchmarking methodology, the system does 

not entail the establishment of an absolute cap indicating ex-ante the total maximum 

amount of pollution. It implies, instead, the setting of a general performance standard 

against which installations’ performances are measured. Those standards shall be 

settled according to “the most efficient techniques, substitutes, alternative production 

processes, high efficiency cogeneration”, which is to say, on the basis of the average 

greenhouse gas performance of the 10% best performing installations in the relevant 

sector.34 On the grounds of the benchmark thus determined, the allowed amount of 

emissions shall be then established per unit of production or per unit of fuel. 

The European Commission has adopted a decision containing harmonised 

Community-wide implementation rules.35 Under this decision, ambitious standards 

have been established on the basis of the principle “one product = one benchmark”. 

However, it is worth underlying that, for sectors other than the industrial one, they 

should be, and usually are, fuel, technology or output related. 

VI. The Aviation sector under the EU ETS: the legislative framework applicable from 

2012 onwards 

In line with the abovementioned provision under Article 2 of the Kyoto Protocol, EU 

institutions have extended the scope of the EU ETS to cover the aviation sector from 

January 2012 onwards. 

According to the complex economic analysis undertaken by European specialised entities, 

compared with other options, such as a fuel tax, the introduction of a trading system 

covering the aviation sector has proved to provide the same environmental benefit at a 

lower cost to society. The Commission, thus, concluded that bringing aviation into the EU 

ETS is the most cost-efficient and environmentally-effective option for controlling aviation 

emissions, as such an objective cannot be adequately achieved by the Member States 

acting individually.36 

                                                  
33  These considerations were made by the European Commission under paragraph 141 d) of the Community 

Guidelines on State Aid for Environmental Protection, OJ 2008/C 82/01, 01.04.2008. 
34  See Article 10a paragraph 1 of the New Directive. 
35  See Commission Decision No 2011/278/EU of 27 April 2011, determining transitional Union-wide rules for 

harmonised free allocation of emission allowances pursuant to Article 10a of Directive 2003/87/EC of the 
European Parliament and of the Council. 

36  See Recital 37 of the Aviation Directive. 
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With the purpose to avoid distortion of competition, the Aviation Directive provides for 

harmonised rules for determining the total quantity of allowances to be issued to the 

aviation sector, and for distributing allowances to aircraft operators.  

As aforementioned, the provisions of the 2003 Directive examined under Section 2 d) 

above (i. e. “Common rules”) shall apply also with regard to the aviation sector. Moreover, 

the harmonised rules for the allocation of free allowances and for the auctioning of 

allowances, provided for under the New Directive, shall apply also to the Aviation sector. 

Therefore, the above analysis applies, including the derogations provided by the New 

Directive.  

1. Scope of the Aviation Directive and exemptions 

The rules provided for under the Aviation Directive apply, in principle, to any aircraft 

operator, whether EU-based or foreign-based, operating flights landing at or departing from 

EU’s and EEA countries’ airports. Under Annex I of the Aviation Directive (“Annex I”), the 

categories of aviation activities to which the Directive applies are defined in detail. The 

European Commission has developed guidelines on the detailed interpretation of those 

activities in its Decision 2009/450/EC.37 

Under the abovementioned Annex I, several categories of flights have been exempted from 

the EU ETS. For the purpose of our analysis, it is important to highlight that Annex I 

provides for, inter alia, both three de minimis exemptions and a “fair” exemption, indicated 

below: 

 flights operated by aircraft with a certified maximum take-off mass of less than 

5700 kg; 

 commercial operators operating fewer than 243 flights per period in three successive 

periods of four months; 

 commercial operators whose flights’ total emissions are less than 10,000 tonnes per 

year; 

 flights performed in the framework of public service obligations on routes within 

outermost regions. 

The European Institutions have justified the need for the first three abovementioned 

exemptions with the so-called “principle of better regulation”, restating the importance to 

avoid disproportionate administrative burdens on small emitters.38 

                                                  
37  See Commission Decision 2009/450/EC of 8 June 2009 on the detailed interpretation of the aviation activities 

listed in Annex I to Directive 2003/87/EC of the European Parliament and of the Council. See also 
Commission Regulation (EC) No 394/2011 of 27 April 2011, amending Regulation (EC) No 748/2009 on the 
list of aircraft operators which performed an aviation activity listed in Annex I to Directive 2003/87/EC on or 
after 1 January 2006 specifying the administering Member State for each aircraft operator. 

38  See Recital 18 of the Aviation Directive. 
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As for the last exemption, in line with the provisions under the Kyoto Protocol, according to 

Recital 33 and Article 30 paragraph 4 of the Directive, it is important to take into 

consideration the structural dependence on aviation for countries highly dependent on air 

transport. More precisely, “a special consideration should be given to mitigating or even 

eliminating any accessibility and competitiveness problems arising for the outermost 

regions of the Community” and the peripheral regions. 

The foregoing considerations should be regarded as guiding principles also with respect to 

a theoretical extension of the EU ETS to cover the road transport sector.  

2. The establishment of an EU-wide cap for the aviation sector and the harmonised 

allocation rules 

The total quantity of allowances to be allocated to aircraft operators is determined on the 

basis of the “historical” CO2-emissions from the aviation sector (average of the annual 

aviation emissions from years 2004, 2005 and 2006). It is worth highlighting that this 

accounting system is similar to the grandfathering system, adopted for the first two trading 

periods of the EU ETS. This system is, in fact, always chosen for the first years of 

implementation of a trading system as it is considered the solely feasible alternative in 

terms of political acceptability. 

Therefore, according to Article 3c of the Aviation Directive, the total quantity of aviation 

allowances to be allocated in 2012 shall be equivalent to 97% of the EEA-wide estimated 

historical aviation emissions. In the period 2013 to 2020 this percentage will be reduced to 

95%. Of this total quantity of emission allowances in 2012 85% will be allocated free of 

charge while 15% will be auctioned. In the trading period of 2013 to 2020, instead, only 

82% of the total quantity of allowances will be given for free, as the remaining 3% will be 

allocated to a special reserve for later distribution to fast growing airlines and new entrants 

into the market. 

The total quantity of emission allowances to be allocated for free will be then divided over 

aircraft operators based on their tonne-kilometres in 2010.39 Based on the number of tonne-

kilometres of all participating operators and the available quantity of free emission 

allowances, the EU will set a benchmark for calculating the individual free allocation to 

each participating operator. Using the benchmark and the tonne-kilometre data supplied by 

the operator for 2010, the national competent authority will calculate the quantity of free 

emission allowances allocated to each operator. 

To reduce administrative costs, each aircraft operator will be administered by a single 

Member State, determined according to Article 18a of the Aviation Directive. 

Finally, it is worth underlying that, to help airlines meeting their obligations, the Aviation 

Directive provides for the possibility for aircraft operators to buy both allowances from 

                                                  
39  A tonne-kilometre is a uniform measure for transportation performance and corresponds to the transport of 

one tonne of goods or passengers over a distance of one kilometre. 
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industrial installations that have reduced their emissions and Kyoto units. In that respect, it 

should be noted that this choice was made even though the emissions from international 

aviation are not integrated into Member States’ commitments under the Kyoto protocol. 

VII. Procedure for the unilateral inclusion of additional activities under the EU ETS 

Both the 2003 Directive and the New Directive provide that Member States may apply 

emission allowance trading, in accordance with the EU ETS provisions, to activities not 

covered thereunder, to the extent that the Commission has approved such inclusion in 

accordance with the regulatory procedure referred to under Article 23 paragraph 3 to the 

2003 Directive and the New Directive. 

In addressing any request in that respect, the Commission will examine all the effects such 

inclusion might entail, and, inter alia, “the effects on the internal market, the potential 

distortions of competition, the effects on the environmental integrity of the EU ETS and the 

reliability of the planned monitoring and reporting system” 40. 

Whenever it decides that the inclusion of additional activities complies with the principles 

established under the EU ETS framework, the Commission may also authorise the 

issuance of additional allowances and decide to adopt a regulation on the monitoring of, 

and reporting on, emissions concerning the new activities. 

Moreover, according to Recital 42 of the New Directive, agreements should be made for 

the recognition of allowances between the EU ETS and other mandatory trading systems 

with absolute caps. 

VIII. The EU framework for the road-transport sector and the rational for such sector not 

being covered by the EU ETS 

1. General overview 

According to studies carried out by EU institutional entities, the transport sector is the 

second biggest GHG emitting sector in the EU, and may therefore jeopardise progress 

made by other sectors. In fact, road transport alone contributes to about one-fifth of EU’s 

total CO2-emissions. While emissions from other sectors are generally decreasing, those 

from transport have increased by 36% since 1990, as a result of a steep rise in the amount 

of personal and freight transport. 

For the foregoing reason, in order to ensure that the EU meets its GHGs’ targets under the 

Kyoto Protocol, the European Commission has established a comprehensive strategy to 

reduce CO2-emissions from new vehicles sold in the European Union.41 This strategy was 

                                                  
40  See Article 24 of both the New Directive. 
41  The importance of implementing policies and measures at Member State and Community level across all 

sectors and not only within the industry and energy sectors, has been highlighted also under Recital 25 of the 
2003 Directive. 
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developed pursuant to a Commission Communication adopted in 2007 (“2007 Strategy”)42. 

Most of the measures developed in the 2007 Strategy have already been implemented or 

are in the process of being implemented. However, those measures do not include any 

climate policy to reduce emissions by HGVs, i. e. vans weighing more than 3,5 tonnes. 

The 2007 Strategy reaffirms the need to rebalance the efforts carried out in other different 

sectors. However, the Commission has acknowledged that actions in the road transport 

sector may be more expensive than those in other sectors. This is the reason why the road-

transport sector was not included in the scope of the EU ETS. In fact, according to the 2007 

Strategy, for any trading scheme being designed in such a manner that all burdens are on 

the operators, if applied to road-transport it would involve large administrative costs and 

would be excessively burdensome on individuals. With that respect, alternative options, 

such as, for example, the levying of a fuel tax, were deemed capable of generating the 

same environmental benefit at a lower cost.43 

Notwithstanding the foregoing, Article 30 of the 2003 Directive expressly provides for the 

possibility to amend its provisions so as to include other relevant sectors, among which, the 

transport sector. 

2. The Effort Sharing Decision 

In order to address the above-analysed issues, the European Institutions have adopted, 

within the Climate and Energy Package, the so-called Effort Sharing Decision governing 

emissions generated by sectors not covered by the EU ETS (“non-ETS Covered Sectors”), 

such as transport, housing, agriculture and waste.44 The Effort Sharing Decision 

establishes annual binding greenhouse gas emission targets for Member States for the 

period 2013 to 2020, under which, in particular, Member States are bound to cut non-ETS 

Covered Sectors emissions by 10%, compared with 2005 levels. 

In order to reach this objective, binding national emission targets, ranging from - 20% for 

the richest Member States to + 20% for poorer ones, have been established under Annex II 

to the Effort Sharing Decision. Emissions of all six GHGs included in the Kyoto Protocol are 

covered. 

The major difference between the EU ETS and the system established under the Effort 

Sharing Decision is that, while sectors in the EU ETS are regulated at the EU level, it will 

be left to Member States to define and implement policies and measures to limit emissions 

of non-ETS Covered Sectors. As for the transport sector, those measures may include the 

                                                  
42  Communication from the Commission to the Council and the European Parliament on Results of the review of 

the Community Strategy to reduce CO2-emissions from passenger cars and light-commercial vehicles, 
COM(2007) 19 final. 

43  With that respect, see also Recital 24 of the 2003 Directive. 
44  See Decision No 406/2009/EC of the European parliament and of the Council of 23 April 2009 on the effort of 

Member States to reduce their greenhouse gas emissions to meet the Community’s greenhouse gas emission 
reduction commitments up to 2020. 
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shifting away from transport based on fossil fuels, promotion of public transport, biofuels, 

taxation regimes, traffic management, etc. 

Therefore, measures established under the ALBATRAS-study, seem to fall under the Effort 

Sharing Decision. Hence, even though Recital 17 of the Effort Sharing Decision states that 

Member States are allowed to establish more stringent national objectives than the one 

provided for at the EU-level, still the provisions under the ALBATRAS-study have to be 

coordinated with the rules provided for by the Effort Sharing Decision. 

With that respect, it is important to highlight that, according to Recital 8 to the Effort Sharing 

Decision, Member States’ reduction efforts “should be based on […] the need for 

sustainable economic growth across the Community”. Hence, they should not impose an 

excessive burden on market operators. According to such need, several flexibility 

measures are provided under the Effort Sharing Decision to increase the cost-effectiveness 

of the reduction path for the Member States and, in turn, to help the operators to fulfil their 

commitments under the national policies.45 

Finally, under the Effort Sharing Decision, provisions for Member States’ monitoring and 

reporting, to address corrective actions in case of infringements and to connect the EU 

registry system with national ones, are established. 

                                                  
45  More precisely, Member States are allowed to (i) bank and borrow emission budgets between years, for a 

maximum amount of 5% of their reduction target, (ii) transfer overachieved emission reductions between 
them, and (iii) invest in projects in other Member States. In addition, Member States meeting the conditions 
provided for under Article 5 of the Effort Sharing Decision, may also use a limited amount of CERs and ERUs 
in order to increase the cost-effectiveness of reducing emissions. 
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Annex II: French Roads Code – Exceptions to the principle of 
gratuitousness 

The use of highways is free; however, it is possible to set by decree a toll for the use of a 

highways in order to totally or partially cover expenses related to construction, exploitation, 

maintenance, improvement or extension of the infrastructure; in case the highway is the object of 

a public service concession, the toll also covers the remuneration and amortisation of the capital 

invested by the concessionaire (ArticleL.122-4); 

The use of important bridges and tunnels (i. e. “ouvrages d’art”) is also free; however, when the 

dimensions and the cost of such infrastructure as well as the service rendered to the users justify 

it, a toll may be set to totally or partially cover expenses related either to the construction, or, 

when the infrastructure is the object of a public service concession, to the construction, 

exploitation and maintenance of the infrastructure and of the access roads. In case of public 

service concession, the toll also covers the remuneration and amortisation of the capital invested 

by the concessionaire (Article 153-1);  

As regards national, district and city roads, there is no general legal provision in the Roads Code 

on the restriction of gratuitousness. 
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Annex III: Bilateral agreements of Italy 

A. List of relevant Bilateral Agreements 

 
ALBANIA 

1. 
Agreement on the mutual rules on the cross-border carriage of passengers 
and goods (5th April 1993/3rd February 2005) 

A, B, C 

ALGERIA 

2. 
Agreement on the cross-border carriage and transit of passengers and goods 
(24th October 2000/27th January 2005) 

A, C 

ARMENIA 

3. 
Agreement on the cross-border carriage of passengers and goods (7th August 
1999/30th November 2004) 

A, B, C 

AUSTRIA 

4. 
Agreement for the international transport of goods (3rd June 1991/3rd June 
1991) 

A 

BELARUS 

5. 
Agreement on the mutual rules on the cross-border carriage of passengers 
and goods (3rd June 2003/25th February 2006) 

A, C 

BOSNIA 

6. 
Agreement on the mutual rules on the cross-border carriage of passengers 
and goods (28th April 2003/1st March 2007) 

A, B, C 

CYPRUS 
7. Agreement on international road transport (2nd May 1981/2nd March 1992) A, C 

DENMARK 

8. 
Agreement on the road transport of passengers and goods (25th January 
1973/24th October 1973) 

A 

ESTONIA 

9. 
Agreement on the mutual rules on the cross-border carriage of passengers 
and goods (20th March 1997/26th January 2000) 

A, B, C 

FINLAND 

10. 
Agreement on international road transport (31st August 1976/2nd November 
1977) 

A, C 

GEORGIA 

11. 
Agreement on the mutual rules on the cross-border carriage of passengers 
and goods (15th May1997/1st June 2000) 

A, B 

GREECE 

12. 
Agreement on road transport of goods (27th October 1966/7th December 
1968) 

A, C 

IRELAND 

13. 
Agreement on international road transport of goods (22nd April 1981/1st 
August 1981) 

A 
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ISRAEL 

14. 
Agreement on international road transport of goods (2nd August 1972/20th 
March 1973) 

A 

JUGOSLAVIA 

15. 
Agreement on the rules on the cross-border carriage of passengers and 
goods, with attachments (27th July 1960/1st March 1961) 

A 

KAZAKHSTAN 

16. 
Agreement on the mutual rules on the cross-border carriage of passengers 
and goods (5th February 2003/17th May 2006) 

A, C 

LATVIA 

17. 
Agreement on the mutual rules on the cross-border carriage of passengers 
and goods (3rd April 1996/1st December 1999) 

A, B, C 

LITHUANIA 

18. 
Agreement on the mutual rules on the cross-border carriage of passengers 
and goods (18th May 1998/12th May 2000) 

A, B, C 

MACEDONIA 

19. 
Agreement on the mutual rules on the cross-border carriage of passengers 
and goods (21st May 1999/1st October 2004) 

A, B, C 

MOROCCO 

20. 
Agreement on cross-border road transport of passengers and goods (25th 
February 1992/18th June 1998) 

A, C 

NORWAY 

21. 
Agreement on the road transport of passengers and goods (31st October 
1975/7th July 1976) 

A, C 

SLOVENIA 

22. 
Agreement on the mutual rules on the cross-border carriage of passengers 
and goods (29th March 1993/19th May 1998) 

A, B, C 

SWEDEN 

23. 
Agreement on road transport of passengers and goods (08th June 1970/26th 
December 1970) 

A 

TUNISIA 

24. 
Agreement on international road transport (28th November 1990/13th January 
1996) 

A, C 

TURKEY 

25. 
Agreement on international road transport, with no.2 protocols and no. 2 table 
(30th June 1971/15th June 1972) 

A, C 

UKRAINE 

26. 
Agreement on the mutual rules on the cross-border carriage of passengers 
and goods (3rd February 1998/26th January 2000) 

A, C 

URSS/ RUSSIA 

27. 
Agreement on international transport of passengers and goods by road, with 
protocol (16th March 1999/27th July 2001) 

A 
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UZBEKISTAN 

28. 
Agreement on the mutual rules on the cross-border carriage of passengers 
and goods (21st November 2000/1st February 2004) 

A, B, C 

B. Agreements consistent with the instruments 

 
ALBANIA 

1. 
Additional protocol to the protocol on the establishment of the maritime ferry line between 
the port of Trieste and the port of Durres (6th September 1985/6th September 1985) 

ALGERIA 

2. 
Agreement on maritime transport and navigation (28th February 1987/3rd September 
1989) 

AUSTRIA 

3. 
Agreement on transfer of the executive bodies on the motorway border crossing points of 
Coccau – Arnoldstein, with attachments (3rd April 1986/7th February 1989) 

4. 
Agreement on the establishment of zones for border controls on the crossing point of 
Brenner (3rd March 1987/1st June 1987) 

5. 
Agreement on mutual administrative assistance in business related to movement of motor 
vehicles (27th May 1988/1st August 1990) 

6. 
Exchange of notes, forming an agreement, on the right of access for the border control 
bodies and Austrian customs employees, to the road to the central station Tarvisio (14th 
February 1997/1st March 1997) 

CYPRUS 

7. 
Exchange of notes on interpretation of international road transport signed in Nicosia on 
2nd May 1981(10th April 1986/2nd March 1992) 

EGYPT 

8. 
Memorandum of understanding relating to the environment (18th June 1998/18th June 
1998) 

9. 
Additional agreement to memorandum of understanding in respect of environmental 18th 
June 1998, with appendix n. 1 (24th February 2000/24th February 2000) 

FRANCE 

10. 
Agreement on the Frejus motorway tunnel and protocol on customs and tax issues, with 
exchange of notes [and regulation of traffic into the tunnel] (23rd February 1972/8th 
March 1973) 

11. 
Exchange of letters to the approval of the regulation of movement into the Mont Blanc 
tunnel, with regulation(24th January 2002/24th January 2002) 

12. Agreement on the road Mont Blanc Tunnel (24th November 2006/1st October 2008) 

GREECE 

13. 
Exchange of notes amending the agreement of 27th October 1966 on transport (24th 
January 1972/8th February 1972) 

14. 
Memorandum of understanding on the strategic maritime transport (18th April 2005/27th 
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July 2009) 

15. 
Exchange of notes concerning the amendment of the memorandum of understanding on 
the strategic maritime transport of 18th April 2005 (23rd November 2007/27th July 2009) 

16. 
Agreement on the protection of the marine environment of the Ionian sea and its coastal 
zone (6th March 1979/3rd February 1983) 

HUNGARY 
17. Protocol on the use of the port of Trieste (19th April 1988/23rd February 1990) 

IRAN 
18. Agreement on international road transport (25th July 1990/20th June 1999) 

JUGOSLAVIA 

19. 
Agreement for the regulation of traffic and transportation of persons between land and 
sea border areas, with attachment “a” and “b”, n. 11 annexes and n. 2 exchange of notes 
[at the moment effective with Slovenia] (15th May 1982/7th February 1986) 

MOROCCO 
20. Agreement on mercantile navy (15th April 1982/1st April 1987) 

21. 
Exchange of notes for the adaptation of the community rules of maritime navigation 
signed on 15th April 1982 (25th November 1997/25th November 1997) 

POLAND 
22. Agreement on mercantile maritime navigation (3rd July 1974/14th September 1984) 

23. 
Exchange of notes concerning the interpretation of the agreement of 3rd July1974 on 
mercantile navy (6th June 1979/14th September 1984) 

ROMANIA 
24. Agreement on navy shipping (22nd May 1973/18th January 1976) 

SAN MARINO 

25. 
Agreement on cooperation in the field of environmental protection (16th March 1994/11th 
July 1994) 

SYRIA 

26. 
Agreement in the field of environmental protection (20th February 2002/25th January 
2007) 

SLOVENIA 

27. 
Memorandum of understanding regarding the creation of highway works in connection 
with the Slovenian motorway network (12th April 2000/12th December 2000) 

28. 
Agreement for the regulation of traffic and transportation of persons between land and 
sea border areas, with attachment "a" and "b", n. 11 annexes and n.2 exchange of notes 
(15th May 1982/7th February 1986) 

THE HOLY SEE 

29. 
Exchange of notes for the update of the list of officers of the papal customs agreement 
and the agreement on road respectively 28th November 1929 and 30th June 1930 (24th 
November 1970/24th November 1970) 

SWITZERLAND 
30. 

Agreement on the construction and management of a road through the gallery of the 
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Great Saint Bernard (23rd May 1958/13th June 1959) 

31. 
Exchange of letters amending the agreement on the construction and operation of a road 
tunnel under the Great Saint Bernard of 23rd May 1958 (7th September 2009/13th 
October 2009) 

TUNISIA 

32. 
Memorandum of understanding on the "program of environmental protection", with no. 2 
attachments (14th April 2010/27th August 2010) 

TURKEY 

33. 
Protocol amending the protocol n. 1 of the agreement of 30th June 1971 on international 
road transport (14th June1976/14th June1976) 

URSS/ RUSSIA 
34. Treaty on maritime mercantile navigation (26th October 1972/12th July 1975) 

35. 
Additional protocol of 19th February 1974 on cooperation in science and technology on 
the cooperation in the field of environmental protection (27th June 1975/27th June 1975) 

36. 
Memorandum of understanding on the development of cooperation in the field of 
environmental protection (30th November 1989/30th November 1989) 

UZBEKISTAN 

37. 
Memorandum of understanding on cooperation in the field of transport (21st November 
2000/21st November 2000) 

 
 

C. Agreements not available for electronic consultation 

 
ALBANIA 

1. 
Exchange of notes relating to services for maritime connection between the two countries 
(agreement signing date/effective date: 11th June 1958/11th June 1958) 

AUSTRIA 

2. 
Agreement on the regulation of transit road between the north and east Tyrol through the 
Italian territory (9th November 1948/10th May 1949) 

3. Agreement to facilitate the transit of car with declaration (10th March 1951/1st April 1951) 

4. Agreement for the use of the port of Trieste (22nd October 1955/1st January 1956) 

5. 
Agreement to improve and facilitate the traffic of passengers on road (19th May 1956/3rd 
March 1956) 

BELGIUM 

6. 
Agreement on the international road transport of goods (30th October 1957/1st March 
1959) 

7. 
Agreement on the taxation applicable to road transport of goods and passengers (1st 
December 1966/1st February 1967) 
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BULGARIA 
8. Agreement on international road transport (11th January 1968/31st May 1968) 

CZECH REPUBLIC 
9. Agreement on international road transport (26th May 1966/3rd November 1966) 

FRANCE 

10. 
Protocol on the transit facilities through the streets of Valleroja (concluded by border’s 
Prefects) with attachments (5th April 1951/1st May 1951) 

11. Agreement on road transport, with protocol (9th March 1962/1st April 1962) 

12. 
Exchange of letters for the reopening of the Mont Blanc tunnel to heavy traffic (10th April 
2002/29th April 2002) 

GERMAN FEDERAL REPUBLIC 

13. 
Treaty of friendship, commerce and navigation, with protocol (21st November 1957/19th 
November 1961) 

GREECE 

14. 
Treaty of friendship, commerce and maritime navigation (5th November 1948/3rd 
November 1951) 

HUNGARY 

15. 
Agreement on international transport of passengers and goods by road, with signature 
protocol (1st March 1968/16th August 1968) 

ICELAND 

16. 
Additional item to Italian-Danish treaty of commerce and navigation of 10th May 1864 
(17th September 1902/17th September 1902) 

JUGOSLAVIA 

17. 
Exchange of notes to annex i to the agreement on the replacement of auto shipping of 
goods and passengers 27th July 1960 (19th December 1961/[presumably] 19th 
December 1961) 

18. 
Exchange of notes relating to the replacement of annex 2 of the agreement of 27th July 
1960 on road transport of goods and passengers (5th December 1962/[presumably] 5th 
December 1962) 

19. 
Exchange of notes relating to the modification of the first paragraph of article 17 of the 
agreement of 27th July 1960 on road transport of goods and passengers (28th January 
1964/ [presumably] 28th January 1964) 

20. 

Agreement on the application of the agreement of 8th December 1954 for the regulation 
of all the definitive mutual bonds regarding economic and financial obligations arising 
from the treaty of peace and future agreements, with exchange of notes (3rd July 
1965/23rd August 1966) 

LEBANON 
21. Treaty of friendship, commerce and navigation (15th February 1949/30th June 1951) 

NORWAY 
22. Treaty of commerce and navigation (14th June 1862/14th June 1862) 

23. 
Declaration of interpretation of art. xiii of the trade and navigation of 14th June 1862 (7th 
June 1877/7th June 1877) 
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24. 
Declaration of interpretation of art. viii of the trade and navigation of 14th June 1862 (4th 
July 1877/4th July 1877) 

POLAND 
25. Agreement on international road transport (13th July 1968/2nd October 1968) 

PORTUGAL 

26. 
Treaty of commerce and navigation, with final protocol (4th August 1934/6th August 
1934) 

27. 
Exchange of notes amending the article. 13 of the commercial agreement of 4th March 
1961 and reenact the treaty of commerce and navigation of 4th August 1934 (30th 
December 1961/30th December 1961) 

ROMANIA 
28. Agreement on international road transport (14th July 1966/2nd June 1967) 

SAN MARINO 

29. 
Agreement for the movement of bicycle, motorcycles and cars (6th August 1913/3rd 
September 1918) 

SLOVAKIA 
30. Agreement on international road transport (26th May 1966/3rd November 1966) 

THE HOLY SEE 

31. 
Agreement for the movement of vehicles in their territories (28th November 1929/28th 
November 1929) 

THE NETHERLANDS 
32. Treaty of commerce and navigation (24th November 1863/12th November 1864) 

33. Agreement on road transport (8th December 1959/1st March 1961) 

34. 
Exchange of notes for the removal of articles 3, 5 and 6 of the treaty of commerce and 
navigation of 24th November 1863 (4th December 1967/15th December 1967) 

SWEDEN 
35. Treaty of commerce and navigation (14th June 1862/14th June 1862) 

SWITZERLAND 

36. 
Agreement for the border traffic and pasture, with no. 2 attachment, minutes and 
exchange of letters (2nd July 1953/17th February 1956) 

TUNISIA 
37. Trade agreement with n. 11 exchange of notes (23rd November 1961/1st January 1962) 
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Annex IV: Bilateral agreements of Slovenia 

A. Bilateral agreement between Slovenia and Hungary on international rail, road and 

combined transport1 

Provisions of the Agreement apply to international road transport of passenger or goods 

between the Republic of Slovenia and the Republic of Hungary, as well as transit through 

the territory of both countries with motor vehicles, registered on the territory of either state, 

when such transport is made either for payment or at own cost (Article 2 of the Agreement). 

The parties of the Agreement agreed that the number of transports and transits through the 

territory of either country into a third country is not limited. The same applies also for a 

return journey (Article 6 of the Agreement). Regarding the question of weight or technical 

condition of vehicles, the parties of the agreement will not, for vehicles, registered in the 

territory of the other contracting party, use stricter regulation, as for vehicles registered on 

their territory. In cases where weight or dimension of the vehicle exceeds the values, 

determined by the other contracting party, before the beginning of the transport, special 

allowance by the competent authority of this contracting party is needed (Article 7). 

B. Act Ratifying the Agreement between the Government of the Republic of Slovenia 

and the Swiss Confederation on the International Carriage of Passengers and Goods 

by Road and the Protocol to the Agreement2 

The provisions of the Agreement apply for the transport of passengers and goods from one 

contracting state to the other or in case of transit through such territory, where the transport 

is performed by vehicles, registered in the territory of the other contracting party (Article 1). 

According to Article 4 of the Agreement every carrier of a contracting party has the right to 

import a loaded or empty vehicle with the intent to transport goods; 1) between location in 

the one contracting state to locations in the other contracting state; 2) at the exit from the 

territory of the other contracting state into a third country or vice versa; 3) in transit through 

the territory of the other contracting party. Transports and transit within the territory of the 

other contracting state is prohibited (Article 5). 
  

                                                  
1  Official Journal of the RS, No. 5/1992. 
2  Official Journal of the RS, No. 14/1999. 
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C. Decree Ratifying the Agreement between the Ministry of Transport of the Republic of 

Slovenia and the Ministry of Transport, Innovation and Technology of the Republic 

of Austria on transport of dangerous goods through the Karavanke Tunnel3 

The Agreement applies (i) to transports for which provisions of the European Agreement on 

international road transport of dangerous goods – ADR, (ii) to transports which are 

performed with transport units, specially marked with orange labels, and (iii) are performed 

in the Karavanke Tunnel (Article 1). The rules apply on necessary warnings and warning 

lights, which clearly inform about hazardous goods in vehicles. 

There are no directly linked provisions to the ACE instrument. 

D. Act Ratifying the Agreement between the Government of the Republic of Slovenia 

and the Government of the French Republic on International Carriage of Goods by 

Road and the Protocol signed pursuant to Article 18 of the Agreement between the 

Government of the Republic of Slovenia and the Government of the French Republic 

on International Carriage of Goods by Road4 

Provisions of the Agreement are applicable to international carriage of goods for own 

needs, from one contracting state to the other, with vehicles registered in the other 

contracting state, as well as for transit through the territory of one contracting state with 

vehicles registered in the other contracting state (Article 1). 

Inland transport is not permitted (Article 2). 

For every transport, determined in Article 1, prior authorisation has to be obtained 

(Article 3). The authorisation is issued by the competent authority of the state, in which the 

vehicle is registered, and on the base of contingent, the parties determine every year (see 

point 7). For certain types of transports a prior authorisation is not needed – these 

situations are exhaustively listed in Article 6 of the Agreement (for example: humanitarian 

transports, transport of arts etc.). 

According to Article 9 of the Agreement, two types of permits exist: (i) permits that are 

applicable for an indefinite number of transports and for a calendar year, and (ii) permits 

valid solely for one or more journeys, but not more than 3 months (Article 7). The permit 

gives the carrier the right that, after return, he takes over the goods and is non-transferable. 

The permit, issued in accordance with the Agreement are issued free of charge (Article 9). 

                                                  
3  Official Journal of the RS, No. 12/2003. 
4  Official Journal of the RS, No. 3/1993. 
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E. Decree ratifying the Agreement between the Republic of Slovenia and the Federal 

Council of Switzerland on the facilitation of international carriage of goods by road 

in relation to the agreements on inland transport with third countries5 

The Agreement between the contracting states, under consideration that in Switzerland the 

actual maximum laden weight limit for articulated vehicles and road trains is limited to 34 

tons for all types of traffic until 31 December 2004, that Switzerland grants Slovenia quotas 

for vehicles in international traffic for which the actual total laden weight is in excess of 34 

tons but does not exceed 40 tons: 

 600 authorisations for the last six months of the year 2003 (1 July to 31 December; 

annual basis of 1,200 authorisations) and 400 authorisations for the first four months 

of the year 2004 (1 January to 30 April; annual basis of 1,200 authorisations) for 

international traffic. International traffic means either transit traffic (the carriage of 

goods across the territory of Switzerland without loading or unloading), or export and 

import traffic (each inward and outward run with loading and unloading of goods in 

Switzerland) whereas transports between two points situated on the territory of 

Switzerland (inland transport / cabotage) are not authorised under this agreement. 

 In addition to the distance-related heavy vehicle fee (HVF) for a 34-ton vehicle, an 

average additional charge (difference 34 t to 40 t) of 55 CHF for the years 2003 and 

2004 will be levied on passing through Swiss customs for each first entrance for a 

journey with an authorisation under the quota. 

F. Agreement between the European Economic Community and the Republic of 

Slovenia in the field of transport 

The aim of this Agreement is to promote co-operation between the contracting parties on 

transport, and, in particular, transit traffic, and to ensure for this purpose that transport 

between and through the territories of the contracting parties is developed in a co-ordinate 

manner by means of the complete and interdependent application of all the provisions of 

this Agreement (Article 1). 

Co-operation shall cover transport, and in particular road, rail and combined transport, and 

shall include the relevant infrastructure (Article 2). 

The parties of this agreement agreed that they shall adopt the mutually co-ordinated 

measures necessary for the development and promotion of rail and combined transport as 

of future means of ensuring a large proportion of their bilateral and transit transport through 

Slovenia is performed under more environment-friendly conditions (Article 8). 

As a part of the modernisation of the Slovenian railways, the necessary steps shall be 

taken to adapt the system for combined transport, with particular regard to the development 

                                                  
5  Official Journal of the RS, No. 4/2004.  
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or building of terminals, and to tunnel gauges and to capacity, which require substantial 

investment (Article 9). 

In connection with the respective powers of the States and the railways, the contracting 

parties shall, in respect of both passenger and goods transport, recommend that their 

railways step up co-operation in all fields, with particular regard to the improvement of the 

quality of transport services; try to establish in common a system of organizing the railways 

so as to encourage consignors to send freight by rail rather than road; agree on measures 

to integrate the Slovenian railways in traffic management by using the specific electronic 

system and the Hermes computerized system for passenger reservations as well as other 

purposes; harmonise their arrangements for railway staff training (Article 11). 

G. Bilateral agreement between Slovenia and Hungary on international rail, road and 

combined transport6 

Slovenia and Hungary entered into an agreement about the contingent of permits for 

cabotage drives in unaccompanied transport for road access between the place of loading 

or unloading and terminal. 

H. Bilateral agreement between Slovenia and Croatia on international combined 

transport7 

Slovenia and Croatia concluded on a bilateral agreement which lays down provisions on 

mutual discharge from an obligation of payments of road user charges (tolls) and payments 

of other fees for road vehicles in unaccompanied combined transport from the loading bay 

to the terminal or from the terminal to interports within stipulated distances from respective 

a combined transport terminal. Both states also agreed to exempt from the obligation of 

obtaining permits for the international road transport in accompanied combined transport 

(“Ro-La”). 

Bilateral agreements, concluded by the Republic of Slovenia,8 of (potential) relevance are, 

in particular: 

 Act Ratifying the Agreement Between the Republic of Slovenia and the Republic of 

Austria on Border Control Buildings and Facilities and on Zones in the Area of the 

Karavanke Tunnel 

 Act Ratifying the Agreement Between the Socialist Federative Republic Yugoslavia 

and the Republic of Austria on Road Tunnel Through Karavanke 

 Decree Ratifying the Agreement Between the Ministry of Transport if the Republic of 

Slovenia and the Ministry of Transport, Innovation and Technology of the Republic of 

Austria in Transport of Dangerous Goods Through the Karavanke Tunnel 

                                                  
6  Official Journal of the RS, No. 49/00. 
7  Official Journal of the RS, No. 35/00. 
8  In particular with its “Alpine neighbours”. 
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 Act Ratifying the Memorandum of Understanding Between the Government of the 

Republic of Slovenia and the Government of the Italian Republic on the Construction 

of Motorway Structures Necessary to Assure Connection with the Slovenian 

Motorway Network 

 Decree Ratifying the Agreement Between the Government of the Republic of 

Slovenia and United Council of the Switzerland on Relief for the International Road 

Transport of Goods in Relation to Agreements on Continental Transport with Third 

Countries.9 

 

                                                  
9  As to the limited number of authorisations (quotas). See also Act Ratifying the Agreement between the 

Government of the Republic of Slovenia and the Swiss Confederation on the International Carriage of 
Passengers and Goods by Road and the Protocol to the Agreement. There are also certain restrictive 
agreements concluded with the non-EU Member States. At this point it is important to underline that certain 
bilateral agreements with the EU Member States prohibit “inland” transport and (can) restrict cross-border 
transport services. In cases where such prohibitions and restrictions are not consistent with the EU law the 
latter should ex lege prevail over “disputable” provisions of international treaties in question.  


